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APPELLANTS STATEMENT OF QUESTION 


The question is whether a suit against the members 
of the Maritime Commission, individually and in their 
official capacities, alleging that Plaintiff is the owner from 
whom the United States Government acquired aJ vessel 
of 1,000 gross tons or less, that said vessel has been 
declared surplus, that Public Law 305, 78th Congress, 2nd 
Session, (T. 50 App. U. S. C. 1301f.) directs that such 
owner shall be notified that the vessel may be returned to 
him upon repayment of the compensation with adjust¬ 
ments, that such notice has not been given and the mem¬ 
bers of the Commission have failed and refused to give 
such notice in violation of their statutory duty to the 
irreparable harm of Plaintiff, is barred on the theory of 
sovereign immunity as a suit against the United States. 
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American- Dredging Company, 

Appellant, 


• -a * 

* , *v 


Major General Philip B. Fleming, individually and as 
Chairman of the United States Maritime 

Commission, et al, “ * i # , 

Appellees 


Appeal from the United States District Court 
for the District of Columbia 
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BRIEF FOR APPELLANT 
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JURISDICTIONAL STATEMENT 

* " , ’ A ^ ■!+ . „ s V , % i •; y. \ „ ^ ■- y.. 

This is an appeal by plaintiff below from an order and 
final judgment entered by the District Court the 16th 
day of May, 1950 (App.,.34), dismissing a complaint (App. 
2) for an injunction and mandatory relief on the grounds 
that it was a suit against the United States. Notice of 
appeal was filed June 8,1950 (App. 35).c > ^ < 

The District Court had jurisdiction to issue an injunc¬ 
tion and mandatory relief by virtue of the provisions of 
Title 11, D. C. Code, 1940 Edition, Section 315, and Title 
28, -U. & C, Sec. 1331-f. .* 4 'vti'wxrp'i ' 
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Jurisdiction in this Court is derived from Title 28, 
U. S. C., Sec. 1291-2. 

STATEMENT OF THE CASE 

The object of this suit was to compel the members of 
the United States Maritime Commission to comply with 
the specific provisions of Public 305, 78th' Congress, 
Title 50 App. U. S. C., Sec. 1301, forward, and pursuant 
thereto to notify appellant as the owner from whom the 
Government acquired a certain dredger barge, the Mar¬ 
shall C. Harris, of possible reacquisition of rights. The 
incidental object of the suit also was to restrain the Sec¬ 
retary of the Navy and all others from in any way dis¬ 
posing of the vessel pending a determination of the suit. 

The complaint (App. 3 forward) alleged that Appellant 
is a California corporation which had been in business since 
1902. It built for its own use in 1932 the dredger barge 
Marshall C. Harris which had a tonnage of approximately 
685.4 tons, and that it owned and utilized the barge con¬ 
tinuously until September 10, 1943, when by bill of sale 
in conjunction with a rather involved settlement of con¬ 
troversies, title to the barge with a general warranty was 
transferred from Appellant to the United States. 

The complaint further alleged that the United States 
used the barge until April 1949 when it was declared sur¬ 
plus by the United States Navy. The complaint also al¬ 
leged that under the terms of Public Law 305, 78th Con¬ 
gress, hereinafter called Public 305, it became and was 
the ministerial duty of the Maritime Commission (as 
successor to the Administrator of the War Shipping 
Administration (App. 3) to “notify the owner from whom 
such vessel was purchased or requisitioned that the vessel 
may be returned to such owner upon repayment to the 
United States of the compensation paid therefor, less such 
allowances as the administrator may deem reasonable” 
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to cover the cost of reconditioning and to compensate the 
owner for use by the United States (App. 34—text of 
Pnblic 305; App. 7 and 8—complaint). 

The complaint also alleged that Appellant had exhausted 
all administrative remedies within the Commission and 
had in fact even sought to reopen the case after final 
action contrary to its interests by the Maritime Com¬ 
mission (App. 6, 7). 

The complaint further made many other allegations 
with respect to the involved transactions between Appel¬ 
lant, Contractors Pacific Naval Air Bases, the insuring 
companies which had carried insurance on the vessel and 
subsequently between Appellant and the Martime Com¬ 
mission. However, inasmuch as the suit was dismissed on 
the grounds that it was a suit against the United States, 
despite Appellant’s contention that it was a suit to com¬ 
pel compliance with an Act of Congress on a ministerial 
basis, this phase of the allegations of the complaint is 
not being repeated here. 

STATEMENT OF POINTS . 

- - * * ’ ‘ i \ 

1. The Court below erred in holding that a suit 
against officials of the United States Government seeking 
to compel them to perform a clear ministerial statutory 
duty which they have refused to do, is a suit against the 
United States and therefore should be dismissed on the 
theory of sovereign immunity. 

2. The Court below erred in holding that the doctrine 
of sovereign immunity protects officers and officials of the 
United States from personal liability to persons whose 
property rights they have wrongfully invaded. 

. , - ■>« v H >» • * .... >, ■ i • • • ■; % « * '*■ . / r* *■*. • 

3. The Court below erred in not holding that the doc¬ 
trine of sovereign immunity is inapplicable in cases where 
Federal officials are acting ultra vires their statutory 
authorities and duties. 




4 


4. The Court below erred in holding that this action 
involved a controversy with the United States over title 
to property. ' *" • r ' ■ 

: -STATUTES INVOLVED • - 

The principal statute involved herein is Public Law 
305, 78th Congress, 2nd Session, Title 50 App. U. S. C., 
Sec. 1301 forward, and is reprinted in full in the appendix 
at pages 33 to 35. 

- :: ; ■ ■'? *• v •/ ■ ' ‘. 4 j -" 

SUMMARY OF ARGUMENT 


L A Federal Court has the power to compel the per¬ 
formance of a ministerial duty by a Federal official in 
a case where the failure to comply with such duty results 
in the invasion of or injury to the rights of a plaintiff, 
and in such a case the doctrine of sovereign inmmunity 
from suit is inapplicable. - - , 

II. A suit to compel the members of the Maritime 
Commission to notify Plaintiff of its reacquisition rights 
to a vessel under the provisions of a law of Congress is 
not a controversy over title to United States property 
and not a suit against the United States which is barred 
on the theory of sovereign immunity. ‘ 
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This suit alleges a failure on the part of the members of 
the Maritime Commission to comply with a ministerial 
duty required of them by an Act of Congress. It seeks 
principally mandatory relief to compel such compliance. 

The lower Court dismissed the complaint on the theory 
of sovereign immunity, holding that it was an unauthor¬ 
ized suit against the United States. Appellant says that 
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is clear error^e-Batheritis asuit against the individuals 
alleging failnre to comply with their duties to the United 
States. Parenthetically,' prior to establishment j.of tiie 
new Federal Boles, even in form it wonld have even been 
brought with the United States as Plaintiff. The law of 
this country since Marbwry v. Madison, 1 Cranch 137, 2 L. 
ed.60; has beenthat asuitagainst a .Federal official is 
not necessarily a suitagainstthe Government^ r J. V 

. . » . ■'C' • i 1 ’ v vA - .* , ''‘•'V ^ i o' 

The basic line of division is dear.: Refined to its sim- 
plest terms the Bide -efc* t .V *- j? ".» 

Where an official is acting within his authority, he is 
acting as an agent of the Sovereign and is immune. 

V TPherc he exceeds his authority or fails to discharge his 

duty a Court taut intervene. ^ r . ■_/ s , e ! . > 

!??•*•«;?>Tir- -fi. rati* - *2 f** .. 

f: X^Jl Federal^:t£e 
Performance of a Ministerial Doty by a Federal Official 
Wliere‘tfcOWIi^ 

Duty Results in the Invasion of or Injury to the Rights 
of a Plaintiff, and in Such a Case the Doctrine of Sover¬ 
eign Immunity From Suit Is Inapplicable. V'4. ■. i ^ 

f. r ’i_* is&vVijf!.r-y'%■:& >*> A t • •. 

Invoking the doctrine of sovereign immunity on behalf 

of the officials of the Maritime Commission in this manner 
completely negatives the powers of the Congress of the 
United States. In this case there is a situation where Con¬ 
gress has enacted a specific provision of law and an in¬ 
strumentality of the Executive Brandi of the Government, 
has, in effect, nullified tiie provision, and now comes into 
Court and alleges itself to be the “Sovereign^ and hence 
immune from judicial review.^ Certainly this is 1 not the 
•way this ^Nation is run/i Any ’tiieoryr which' would permit 
the Executive Branch of the Government to nullify the 
action of the Legislative Brandi is unsupportable on the 

* r The only possible condusionwhidi can be drawnfrom 
the action* of the Iowct^C ourt has 


k. J- i ’ * : 1 • 

■ r L ' 
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no remedy whatsoever to compel the United States Marin 
time Commission members to comply with a valid Act of 
Congress and that they may wholly ignore Pnblic Law 
305 of the 78th Congress at their own whim. 

This complaint alleges that plaintiff is the owner from 
whom the dredger barge Marshall C. Harris, was acquired 
by the United States Government on September 10, 1943. 
(Complaint, paragraphs 7, 15 and 17; App. 4, 7, 8). It 
alleges that there is a ministerial duty on the part of 
the United States Maritime Commission nnder Pnblic Law 
305 (App. 33) to notify the owner that the vessel may 
be returned upon repayment of compensation subject to 
adjustment. (Complaint, paragraphs 15, 19 and 20; App. 
8 and 9). It alleges that this duty has not been complied 
with and that unless such is done an irreparable injury 
will result and asks for injunctive relief restraining the 
United States from disposing of the vessel and mandatory 
relief requiring the performance of the ministerial duty 
in conformity with the terms of the Act. 

The basic theory upon which the plaintiff is proceed¬ 
ing in this case was originally announced by the United 
States Supreme Court in Marbury vs. Madison , 1 Cranch 
137, 2 L. ed. 60. The question has been repeatedly con¬ 
sidered by the Supreme Court throughout the history of 
this country and the doctrine is clearly established that a 
suit against a federal official is not necessarily a suit 
against the Federal Government within the rule of im¬ 
munity from suit without its consent (54 Am. Jur., page 
637, paragraph 130) : ' , . .* / . 

“The exemption of the United States from suit 
does not protect its officers from personal liability to 
persons whose rights of property they have wrong¬ 
fully invaded; nor can an officer threatening illegal 
action claim immunity from an injunction process 
thereby, or act in excess of his authority or under an 
authority not validly conferred. The rule of im- 
. mxmity does not have any reference to and does not 
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. include those cases in which officers of the .United 
’• ;States are sued, in appropriate form, to compel them 
to perform some ministerial duty imposed upon them 
-by law,-and which they wrongfully neglect or re¬ 
fuse to perform. In such cases, the immunity-of 
the sovereign to suit cannot be invoked to defeat 
*. . the mandamus to compel performance: by^ the officer 
, of duties imposed upon hhn by lawr*?^’-^ 

Likewise, in Land vs. Dollar , 330 U. S. 731, 91 L. ed. 
1209, 67 S. Ct 1009, decided in 1947, the above doctrine 
is clearly recognized. That case held that an action in a 
Federal District Court to enforce the return by the United 
States Maritime Commission - of, ‘ stock,'-in ^ : ,a "steamship 
company which the Commission claimed Jbe^ 
ferred to it outright, but which the plaintiffs vjclaimed 
merely had been pledged as collateral for a loan which 
subsequently^ had been;; paid, r naayif not be dismissed. as 
one against the United States, priorto ;a decision on the 
merits by determining whether the members of the Com¬ 
mission had acted within the scope of their official authors 
ityinretainingthe 

. ' ' '’IV-' ’ • < • 1, ~ v ,* V. 'v! v ‘-V VW ‘• • ... . • 

.. /“And where they unlawfully seize or hold a citi¬ 
zen’s realty or chattels, recoverable by appropriate 
action at law or in equity, he is not relegated to the 
Court of Claims to recover a money judgment is The 
dominant interest of the sovereign is then on the side 
the victim who. inay bring his possessory action; 
to reclaim that which is wrongfully withheld. :: ;~ 4 \ ;> * 

“It is in the latter category that the pleadings 
have cast this case. That is to say, if the allegations 
- of the petition are true? the*' shares of /stock never" 
were property of the United States and are being 
wrongfully withheld by petitioners who acted in ex¬ 
cess of their authority as public officers. If owner¬ 
ship of. the shares is in the. United States,]suit to 
recover them would of course be a . suit against the 
United States. ‘ But if it is decided on me merits 
o , either that the contract was illegal or that respond¬ 
ents are pledgors, they are entitled to possession of 
l the shares as against.petitioners, thcmghj as we have 
said, the judgment would notV be res< judicata as 
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' against the United States. See United States v. Lee, , 
snpra (106 U. S. p. 222, 27 L. ed. 182,1 S. Ct 240.)” 

See also Goltra vs. Weeks, 271 U. S. 536, 70 L. ed. 1074, 
at 545 (1079) saying: 

“The bill was snitably framed to secure the relief 
from an alleged conspiracy of the defendants with¬ 
out lawful right to take away from the plaintiff the 
boats of which by lease or charter he alleged that 
he had acquired the lawful possession and enjoy¬ 
ment for a term of five years. He was seeking equi¬ 
table aid to avoid a threatened trespass upon that 
property by persons who were government officers. 

If it was a trespass, then the officers of the govern¬ 
ment should be restrained whether they professed to 
be acting for the government or not Neither they 
nor tiie government which they represent could tres¬ 
pass upon the property of another, and it is well set- 
tied that they may be stayed in their unlawful pro¬ 
ceeding by a court of competent jurisdiction, even 
though the United States for whom they may profess 
to act is not a party and can not be made one. By 
reason of their illegality, their acts or threatened acts 
are personal and derive no official justification from 
their doing them in asserted agency for the govern¬ 
ment. The point is fully covered by Philadelphia Co. 

- ;, T v. Stimson, 223 U. S. 605, 56 L. ed. 570, 32 Sup. Ct 
/ Rep. 140. r ,In that case, the complainant owned an 
island in the Ohio River around which the duly 
authorized officers of Pennsylvania had located a 
.harbor line which by statute was declared to be for¬ 
ever firm and stable. The Secretary of War changed 
the harbor lines in such a way as to cross the 
. complainant’s land within the state harbor line which 
had never been, as complainant, alleged, part of the 
" navigable waters of the United States. The bill 
' ' averred that the Secretary of War proposed to insti¬ 
tute criminal -prosecutions . with heavy penalties 
against complainant for his proposed erection of 
buildings on his own land. Tt was objected on de- 
; rj *' murrer that this was a suit against the United States 
. /'and must be dismissed for lack of its presence as 
*a party. ; This court declined to yield to the conten¬ 
tion as a ground for dismissing the bilL : The ruling : 
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is so comprehensive and refers to so many authorities 
and is so apt that we quote the language at pages 
619and620:. ^ - 7 , 

“ ‘If tiie conduct,-oi^the defendant constitutes an 
unwarrantable interference with property of the com¬ 
plainant, its resort to equity for protection is not to 
be defeated upon the ground that the suit is one 
against the United States. The exemption of the 
~ United States from suit does not protect is officers 
from personal liability to persons whose rights of 
property they have wrongfully invaded.’ 9 * (italics 

supplied) ** r.\ * 

.* . t s* 

Appellant’s rights have been created by Public Law 
305 and invaded by the members of the Martime Com¬ 


mission. 


.,.t ■ ■ 




> 




Hid 


Also in Larson v. Domestic & Foreign Commerce Corp., 
337 U. S. 682, 93 L. ed. 1628, decided in 1949,: it. is stud: 

: “There may be, of; course, suits for specific relief 
' against officers of the sovereign which are not suits 
; against the sovereigru^lf .'the officer puipoHs ,io act 
as .an individual and. mot' as, an official, a suit di¬ 
rected against that action is not a suit against the 
sovereign. If the War Assets Administrator had 
V . completed a sale , of his personal home, he presum- 
ably could be ^enjoined from later conveying it.,to a 
third person.; On a similar theory, where the officer’s 
powers are limited by statute, his actions , beyond 
those limitations are considered individual and not 
sovereign actions. The officer is not doing the busi¬ 
ness which the sovereign has empoweerd him do do 
. or,he is doingit.ima waywhich the sovereign has 
forbidden. His actions are ultra vires his authority 
and therefore- may 1)6-;made' theobjects of• specific 
. relief. It is important to note that in such cases 
*"the refiefcan.be granted, without impleading the sov- 
’ f oreign, only because of the officer’s lack of delegated 

fioqp- ;-uT nx.v 

JSjirmvit.-ib* oddrifts estii-'-u b>u: To lu 

I:o5 : c r J ‘>d» j; Icxt'-hI 3!?vIpoib7»5.sfi 

3 oo J> TJ /.VtVrTn. Tvt• .’1 .«.r nl 


; v *. 
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In this present case we contend this action of the 
Commission is not the “act of the sovereign” in not com¬ 
plying with the ministerial dnty as set ont in the law 
passed by Congress. At page 701 in the Larson case, 
the Court says: 

“• • • the action of an officer of the sovereign 
(be it holding, taking or otherwise legally affecting 
the plaintiff’s property) can be regarded as so 1 ille¬ 
gal’ as to permit a suit for specific relief^ against 
the officer as an individual only if it is not within the 
officer’s statutory powers or, if within those powers, 
only if the powers, or their exercise in the particular 
case, are constitutionally void.” 

An action canot be that of a sovereign when it is con¬ 
trary to the enacted laws of that sovereign. In Phila¬ 
delphia Co. vs. Stimson, 223 TJ. S. 605, 56 L. ed. 570, 32 
S. Ct. 340, it is said: 

“First. If the conduct of the defendant constitutes 
an unwarrantable interference with property of the 
complainant, its resort to equity for protection is not 
to be defeated upon the ground that the suit is one 
against the United States. The exemption of the 
United States from suit does not protect its officers 
from personal liability to persons whose rights of prop¬ 
erty they have wrongfully invaded. (• • # Citations 
• •) And in case of an injury threatened by his 
illegal action, the officer cannot claim immunity from 
injunction process. The principle has frequently been 
applied with respect to state officers seeking to enforce 
unconstitutional enactments. (• • • Citations • • •) 
And it is equally applicable to a Federal officer acting 
in excess of his authority or under an authority not 
validly conferred. (••• Citations • ••) 

“The complainant did not ask the court to interfere 
with the official discretion of the Secretary of War, 
but challenged his authority to do the things of which 
complaint was made. The suit rests upon the charge 
of abuse of power, and its merits must be determined 
accordingly; it is not a suit against the United States.” 

In Wilbur vs. TJ. 8. ex rd Kadrie, 281 U. S. 206, 50 S. 


, 11 


Ct 320, 74 L. ed. 809, dealing with revocation of allowance 
of Indian tribal fnnds, it was said: 

“The duties of executive officers, such as the Sec¬ 
retary of the Interior, usually are connected with the 
administration of statutes which must be read and in 
a sense construed to ascertain what is required. ; But 
it does not follow that these administrative duties all 
involve judgment or discretion of the character in¬ 
tended by the rule just stated. Where the duty in a 
particular situation is so plainly prescribed as to be 
free from doubt and equivalent to a positive command 
it is regarded as being so far ministerial that its per¬ 
formance may be compelled by mandamus, unless there 
be provision or implication to the contrary.” 

There are innumerable cases on this point, all to the 
same effect U- S. Swp. Ct. Digest, YoL 13, Sec* 99-108; 
65 C. J., page 1420, Sec. 195; Roberts vs. U. 8 . ex rd Val¬ 
entino, 176 TL S. 219, 44 L. ed. 443, 20 S. Ct 376; Garfield 
vs. U. S. ex rel Goldsby, 211 TL S. 249, 53 L. ed. 168; TJ. 8. 
vs. Los Angeles and Salt Lake Railroad Co., 273 TJ. S. 299, 
47 S. Ct 413, 71 L. ed. 651, compelling the Interstate Com¬ 
merce Commission to make findings as prescribed by Con¬ 
gress in railroad valuations; Francis Perkins, Secretary 
of Labor and Edward J. Shaughnessy, Acting Commis¬ 
sioner of Immigration vs. Elg, 307 TJ. S. 325, 59 S. Ct. 884, 
83 L. ed. 1320, allowing mandamus requiring the issuance 
of a passport which had been refused solely on the ground 
that applicant had lost her citizenship; Holloway vs. White- 
ley, 4 Wall. 522, 18 L. ed. 335, requiring Commissioner of 
Patents to' receive an application for reissue where the 
applicant has complied with the law in all respects in the 
application; Noble vs. Union River Logging Railroad Co., 
147 TJ. S. 165, 13 S. Ct 271, 37 L. ed. 123, Coe vs. U. 8., 
65 App. B. C. 387; Hammond vs. Hull, 76 TJ. S. App . B. C. 
301; Groves Y8i Warden, T? U. S. App. B. C. 347; lekes 
• m Ledbetter, 77 TJ. S. App.B.C. 558;; Miller, 

decided in this Court July 3,1950, #10,364,_TJ. S. App. 

D. C_; Story vs. Snyder, decided in this Court June 12, 

1950, #10,202,_TJ. S. App. B. C-• ^ 


~U. 


This court said in Chambers vs. Robertson, decided 

June 12, 1950, #10,351,_U. S. App. D. C. —, in a 

controversy over admitting Veterans Administration rec¬ 
ords before an Army (Disability) Retiring Board: 

“If this presented a doubtful situation where the 
language urged by appellant did not plainly carry 
and require the meaning he asserts, we would hesi¬ 
tate to uphold this remedy {United States ex rel. v. 
Interstate Commerce Commission, 294 U. S. 50, 61; 
Interstate Commerce Commission v. New York, N. H. 
& E. R. Co., 287 U. S. 178, 203-204). However, the 
requirement of the section is dear and unequivocal 
“Also, that action was in an initial stage {United 
States ex rel. v. Los Angeles & Salt Lake Railroad 
Co., 273 TJ. S. 299, 310). While this case has been con¬ 
fined (Interstate Commerce Commission v. N. Y., N. 
H. & H. R. Co., 287 U. S. 178, 204), yet it is still 
authority for the use of mandamus ‘where the de¬ 
parture from the statute is clear beyond debate * {In¬ 
terstate Commerce Commission v. N. Y., N. H. & E. 
R. C., supra P. 204; and see Addison v. Solly EiU 
,.y Fruit Products, Inc., 322 TJ. S. 607, 622; United States 
ex. rel. v. Interstate Commerce Commission, 294 U. S. 
50, 61; Interstate Commerce Commission v. United 
States ex rel. Waste Merchants Assoc, of N. Y., 260 
U.S. 32,35). y ‘ : ' A V s 

IL;; A Suit to Compel the Members of the Maritime 
Commission to Notify Plaintiff of Its Beacquisition Bights 
to a Vessel Under the Provisions of a Law of Congress 
Is Not a Controversy Over Title to United States Prop¬ 
erty and Not a Suit Against the United States Which Is 
Barred on the Theory of Sovereign Immunity. . ^ 

. r 

.• % • Oj v . t . v .. „ r % *., ; * 

Appellant suggests that the lower Court may have been 
lead into a belief that this case fell within the class of 

• • 1 fw ✓ ■ ' . ... • ' * 4 i ' ' 

cases where plaintiff is endeavoring to assert title in prop¬ 
erty contrary to the interests of the'United States. Ac¬ 
tually, that is not the case., There is no issue between the 
United States and the Appellant as such. Hie issue is 
whether or not members of the Maritime Commission can 


* - ' • 1 W u *►■*« * 
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be compelled to conform to a duty prescribed for them 
by Congress. If they cannot be so compelled, they are 
setting themselves np as above the Congress of the United 

States.:- : m j\ . fj •/*: -a- ' 


In the objectionable class of cases, that is those in which 


the doctrine of sovereign immunity is held to bar action, 
there is present either an interference with the executive 
branch of the Government in the exercise of its functions 
involving discretion or there is an interference with the 
public interest in that the case involves a controversy over 
public funds or public property. 


A careful reading of the opinion in the case of Larson 
vs. Domestic and Foreign Commerce Corp., swpra, will 
show that virtually all of the previous cases which were 
decided by the Supreme Court involving Federal officials 
and the extent of the sovereign immunity, rule were con¬ 
sidered therein. . . 1 ; ‘ 

■ - -T ' " ' • - , J" ' < i » t ■ • 


. - That opinion goes on to point out that Goldberg vs. 
Daniels, 231 U. S. 218, 58 L. ed. 191, 34 S. Ct. ^ involved 
an actual attempt to secure specific performance of an 
alleged contract which would require delivery of a vessel. 
The Court further pointed out that there was some conflict 
between the Goldberg case and Goltra vs. Weeks r swpra, 
which case involved the right of possession to ;certain 
barges leased by the Government’ to the plaintiff and beld 
under the JJ'. 8. ^ Lee (106 U. : ‘fit 222, 27 L. hd. 18% 1 S. 
Ct. 2&6) ; doctrine that these acts were personal and there¬ 
for could be enjoined .■ The Court said that it adhered 
to the rule in the Goldberg case and the principle above 
quoted, namely: 


r,rr*7prr. ,v ?vvA»- 

l. w. 


/..A. v 


• the action of an officer of the sovereign (be 
v it holding, taking or otherwise legally affecting the 
, ' ,V plaintiff’s, property) can be regarded as so, ‘illegal’ 
as to permit a, suit for. specific relief against the officer 
\ as an individual only if itiis not within the, officer’s 
* statutory powers * • » 
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In the present case, we allege specifically that the 
members of the Commission are not acting within their 
statutory powers when they refuse and decline to comply 
with the provisions of Public Law 305 by giving notice 
as pre-emptorily required therein. There is no endeavor 
here to deprive the sovereign behind its hack of its prop¬ 
erty by proceeding against its agents, as has been argued 
in many of the other cases. Appellant asks for no prop¬ 
erty; it asks only for a notice. The attempt is at all times 
to make the individual defendants comply with their duties 
as required of them by the sovereign through the only 
machinery which it has for the exercise of its discretion¬ 
ary power, the Congress of the United States. 

In all of the cases in which the doctrine of sovereign 
immunity has been invoked, it simmers down to a question 
of interest on the part of the United States adverse to 
the plaintiff. We say in the present suit there is no con¬ 
flict of interests with the United States, but that there is 
simply an endeavor on the part of this Appellant to make 
these officers perform their duty to the United States. 

Finally, if consideration is given to the purpose behind 
the doctrine of sovereign immunity it will be readily 
realized that its intent is to protect that which is right¬ 
fully the property of the Government Of course, what 
is lawfully within this category should be protected but 
the doctrine should never be invoked to cloak unlawful 
activities of Government officials even though they might 
result in some financial or other gain to the Government 

i , * 

CONCLUSION 

The effect of the decision of the lower Court in this 
case is to say that this appellant has no remedy in any 
court Our factual allegations must be accepted in their 
most favorable light and they are that appellant is the 
owner from whom the Government originally acquired 
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the dredger barge, Marshall C. Harris, and that Congress 
has provided a law whereby the Maritime Commission 
shall notify the owner of its right to reaqnire the vessel 
and thereupon to proceed in accordance with a statutory 
formula to permit reacquisition. Appellant alleges a di¬ 
rect and deliberate failure on the part of the Commission 
to comply with this Act of Congress and so notify Appel¬ 
lant, and asks specific relief against government officials 
to compel the performance of this ministerial duty. 

It is the function and duty of the Court to afford this 
appellant an opportunity to make such a showing, and, 
upon its so doing, to require these public officials to recog¬ 
nize plaintiff’s rights and carry out the laws of Congress 
which specifically and clearly prescribe the procedures 
for its benefit. 

There is something very unfair, unreasonable and wrong 
in a situation where the Maritime Co mmi ssion can act 
directly contrary to the directives of the Congress of the 
United States and then contend that it is the sovereign 
and hence not accountable to the people of this country 
or the Courts hereof for its actions. It is submitted that 
it is clearly shown herein that on the basis of reason and 
precedent, the action of the lower Court is in error and 
should be reversed. 

Respectfully submitted, 

Minor Hudson, 

Geoffrey Cbeyke, Jr., 
Andrew A. Lipscomb, 

Robert M. Gray, 

444 Washington Building 
Washington 5, D. C., 
Attorneys for AppdUmt 





——n 






















INDEX 

S • - : PAGE 

Complaint_3A 


Index of exhibits-— 10A 

Exhibit 1_11A 

Exhibit 2_—_16A 

Exhibit 3_22A 

Exhibit 4__ 24A 

Exhibit 5__26A 

Exhibit 6_27A 

Exhibit 7_28 A 

Exhibit 8_1_29A 

Exhibit 9 __30A 

Exhibit 10_31A 

Exhibit 11___32A 

Exhibit 12__ 33 A 

Motion for preliminary injunction_36A 

Motion to dismiss_ 37A 

Order_;__._37A 

Notice of appeal ._ 37A 




Suited Slates (Court of Afipoals 

Fob the Distbiot op Colombia. Cibctjit 


No. 10,723 

- 1 — 

American Dredging Company, a corporation. 

Appellant, 

vs. 

T 

Major General Philip B. Fleming, individually and 
as Chairman of the United States Maritime 
Commission, et aL, 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


JOINT APPENDIX 



Ml 


2 A 


FILED Apr 5 1950 Harry M. Hull, Clerk 

* \ * V. - ^ * 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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Civil Action No. 1538-’50 


Complaint for Injunction and Mandatory Relief 

. The complaint of the American Dredging Company, a 
corporation organized and existing under the laws of the 
State of California, respectfully says:. • ; 

•. L The amount in controversy, exclusive of interest and 
/ costs in this cause, exceeds the sum of $3,000.00. 
2 .- - The action arises under Public Law 305, 78th Con- 
gress, 50 App. U. S. Code 1301 forward, 58 Stat. 223 
(Exhibit 12), which act authorized the return to original 
private ownership of certain vessels acquired by the Gov¬ 
ernment, and specifically from the failure and refusal of 
defendant Commissioners of the United States Maritime 
Commission; to permit plaintiff to reacquire a dredger 
barge, THE MARSHALL C. HARRIS, thereunder. 

_ 2. The foregoing Act authorizes this return to private 
ownership by the War Shipping Administration. How¬ 
ever, under Section 202 of the Act approved July 8, 1946, 
60 Stat. 501, 50 App. U. S. C. A 1291 note, effective Sep¬ 
tember 1,. 1946, the War Shipping Administration was 
abolished and all of its powers, functions and duties were 
transferred to the Maritime Commission. ^ 

3. Defendants Fleming, Mellen, McKeough, Carson and 
Coddaire are sued herein as defendants individually and 
in their official capacities as members of the United States 
Maritune^mmis8iqmr ^ n V \ > < T 

, 4. The defendant Matthews is sued in his individual 
capacity and as Secretary of the Navy.) He is included 
as a defendant herein by reason of the fact that the final 

bm: phiofy?. oil: z: T ‘iw 
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action of the United States Maritime Commission in deny- 
1 ing plaintiff’s rights under the Act also provided that any 
disposition of THE MARSHALL C. HARRIS is the re¬ 
sponsibility of the Department of the Navy. 

5. Since its organization in 1902 plaintiff has been en¬ 
gaged in dredging and related activities on the West 
Coast of the United States. The dredger vessel, THE 

: MARSHALL C. HARRIS was constructed at Oakland, 
California, by plaintiff and completed in 1932. Its ton¬ 
nage, measured according to T. 46 U. S. C. 77, is approxi¬ 
mately 685.4. Plaintiff retained title to and used or 
1 leased this vessel in its own activities until the time of its 
acquisition by the United States in 1943. The dredge did 
not become seventeen years of age until 1949, and was 
not traded in under section 510, Merchant Marine Act, as 
amended (46 U. S. C. 1160) or any other provision of law. 

6. From June 7, 1941 until April 2, 1943, the vessel 
1 was operated on a bareboat charter between plaintiff and 
; a group of contractors operating a joint venture under 

the name of Contractors, Pacific Naval Air Bases. This 
1 group was engaged on a cost-plus-fixed-fee U. S. Navy war 
contract, NOy 4173, in extensive construction activities 
in and around Pearl Harbor, Hawaiian Islands. 
3 The charter was to have run under the then exist¬ 
ing agreements to December 1,1943. In connection 
with this charter, the dredge had been covered by com¬ 
prehensive insurance in the amount of $600,000 in favor 
of plaintiff and Contractors, Pacific Naval Air Bases. 

7. On April 2, 1943, while being operated under this 
charter, the vessel sank at the entrance to the harbor of 
Honolulu, Territory of Hawaii, in approximately 25 feet 

: of water. Subsequent to the sinking, extensive negotia¬ 
tions were conducted between the plaintiff, the Contractors, 
Pacific Naval Air Bases, the U. S. Navy and the group of 
insurers for THE MARSHALL C. HARRIS. Abandon- 
J ment of the dredge was not considered by the Navy, inas¬ 
much as it was readily salvagable, was urgently needed 
in connection with war operations in the Pacific, and was 
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an obstruction to navigation. It was determined that such 
salvage of the dredger could only be done by the Navy 
Department, since it was impracticable due to war condi¬ 
tions for either the owner or the underwriters to raise 
the dredger and tow her to the West Coast and repair 
her there. The raising of the dredge was commenced by 
the Navy during the course of negotiations. On May 27, 
1943, a “tender of abandonment’ 7 claiming a total loss was 
made by plaintiff to the underwriters, but this was re¬ 
fused. . A committee representing the 23 underwriters with 
full powers to effect a settlement of the controversy was 
appointed through the Board of Marine Underwriters at 
San Francisco and an ultimate compromise was made Sep¬ 
tember 10-18, 1943, providing that “no title to or interest 
in the said Dredger Marshall C. Harris’ 7 was acquired by 
the underwriters. - (See Exhibits 1,2,3 and 4). The terms 
provided for (a) a payment by the underwriters to the 
American Dredging Company of $450,000.00; (b) a sur¬ 
render and release of all claims under all policies by Con¬ 
tractors, Pacific Naval Air Bases and the American 
Dredging Company; (c) a release by the American Dredg¬ 
ing Company of its right to charter hire from the United 
States at $22,500.00. per month from April 2,1943 to Sep¬ 
tember 10, 1943, or $118,500.00; (d) a sale by Bill of Sale 
with general warranty of title to the dredge from the 
American Dredging Company to the United States. : 
4 8. In addition, the auxiliary plant and equipment 

was subsequently sold to the United States for the 
sum of $90,000.00, this not having been covered by the 
original $600,000.00 insurance policy, and charter hire on 
this auxiliary plant waived from April 2,1943. _ t 

- 9. Meanwhile, salvaging operations had been under¬ 
taken by the Navy, having been commenced by the Navy 
sometime in June 1943, as the dredger was urgently needed 
for operations in the Pacific, and the ship was refloated 
September 2, 1943 (Exhibits 9 and 10). 

: 10. The United States completed rehabilitation of the 
dredge and sent it to Guam in February 1945 and used it 
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continuously until August 1948 when it was returned to 
Long Beach. It was declared surplus by the Navy and 
made available to the Maritime Commission in accordance 
with Public Law 305 in April , 1949, and negotiations be¬ 
tween the Commission and the American Dredging Com¬ 
pany have been in progress since that time. 

11. The Maritime Commission informed plaintiff by 
letter dated July 1, 1949 (Exhibit 5) that the status of 
THE MARSHALL C. HARRIS under Public Law 305 
had not been determined fully, but inquired whether plain¬ 
tiff was interested in reacquiring same. Under date of 
July 8, 1949, plaintiff informed the Maritime Commission 
that it was definitely interested in acqiring THE MAR¬ 
SHALL C. HARRIS and designated a representative to 
negotiate (Exhibit 6). In accordance with the request of 
the Commission proof of former ownership was submitted 
to it by plaintiff. 

12. Negotiations continued between plaintiff, through 
its representative and counsel, and officials of the Maritime 
Commission, and by letter dated December 22, 1949, the 
Commission informed plaintiff that it had been determined 
that Public Law 305 was not applicable to THE MAR¬ 
SHALL C. HARRIS, although it gave no reason for such 
determination, that the Department of the Navy had been 
notified that any action concerning same was the responsi¬ 
bility of that Department, and indicating that the Navy 


- 7 • sale.' (Exhibit 7). c - ^ 

5 y 13. Plaintiff, through counsel, under letter dated 
: v * ^ January1(> ? 1950, requested a reconsideration of this 
determination emphasizing that the vessel was afloat when 
sold to the United States, had never been abandoned, and 
that it was undisputed that title was in plaintiff as of the 
time of its acquisition by the Government (Exhibit 8). 
Further information was*" furnished in support thereof 
under letter dated January 31,1950, and affidavit of Bus¬ 
sell S. Harris, vice-president of plaintiff (Exhibits 9 and 
lO).' -' - r --iti'I''':- I ~i I'.' 
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14. Counsel for plaintiff were informed by letter dated 
March 2, 1950 that the Maritime Commission had consid¬ 
ered the additional statements, bnt confirmed the determi¬ 
nation as set out in the letter of December 22, 1949 that 
Public Law 305 was inapplicable, but still gave no grounds 
for such determination (Exhibit 11). 

15. Plaintiff avers that the determination made by the 

Maritime Commission is directly contrary to the provisions 
of Public Law 305. The American Dredging Company is 
the owner from whom THE MARSHALL C. HARRIS was 
purchased by the United States and as such is entitled to 
reacquire her under the terms of Public Law 305, 78th 
Congress (Title 50 App. U. S. C. 1301, forward) (Exhibit 
11). This law provides that a vessel of one thousand 
gross tons or less which has been determined as no longer 
needed, etc., shall be made available to the Administrator 
of the War Shipping Administration “who shall notify 
the owrier from whom such vessel was purchased or requi¬ 
sitioned that the vessel may be returned to such owner 
upon repayment to the United States of the compensation 
paid therefor less such allowances as the Administrator 
may deem reasonable (1) to cover the cost of such re¬ 
conditioning as the Administrator after consultation with 
the owner deems necessary to restore the vessel to con¬ 
dition and utility at Jeast as good as when acquired by 
the United States (ordinary wear and tear excepted), and 
(2) to compensate such owner for the use of the vessel 
by the United States, and upon compliance with such other 
terms and conditions as the Administrator may prescribe. 
The determination of such allowance by the Administrator 
shall be final notwithstanding any other provision of law.” 
(underscoringsupplied.) * -.,. ;> A -. 

-. 'l&r; The sinking and subsequent negotiations and agree- 


j v>r 

6 ',underwriters, the Contractors, . Pacific Naval Air 
k (r r .' ; Bases, and the United States, did not divest title to 
THE MARSHALL C. HARRIS from American Dredging 
Company ^direct transfer; was made to th$;,United 
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States by bill of sale from plaintiff to the United States, 
•I dated September 10, 1943, at which time the vessel was 
again afloat 

17. The American Dredging Company has been recog¬ 
nized and accepted as the owner of the dredge by the 
United States and all others from the time of its con¬ 
struction until September 10,1943, when the United States 
accepted a transfer of ownership with general warranty 
of title from American Dredging Company. 

18. The series of transactions involving THE MAR¬ 
SHALL C. HARRIS lesulted in substantial financial bene¬ 
fits to the Government of the United States including 
waiver by plaintiff of substantial sums in charter hire and 

i were made during the greatest stress of the War as a 
part of a united national effort This factor should weigh 
heavily in considering the equities of the American Dredg¬ 
ing Company. 

19. By reason of the premises herein recited, it was 
and still is the ministerial duty of the defendant Com¬ 
missioners, under Public Law 305, to notify plaintiff that 
the dredge may be returned to plaintiff upon repayment 
to the United States of the compensation paid therefor less 
reasonable allowances determined by the defendant Com¬ 
missioners to cover the cost of reconditioning and to com- 

1 pensate plaintiff for the use of the dredge. Notwithstand- 
T ing such ministerial duty, the defendant Commissioners 
have failed and refused to notify plaintiff of its right to 
return of the vessel under the Act, and to notify plaintiff 
of their determination as to the amounts of the allowance 
for reconditioning and the allowance for compensation for 
the use of the dredge, or to permit plaintiff to reacquire 
the said vessel in any manner. 

1 20. The Act imposed a dear and peremptory statutory 
i duty upon the defendant Commissioners, the performance 
• of which is a plain, ministerial act, and does not involve 
discretion. Interpretation of the Act by defendants is not 
ir necessary in view of its dear and unambiguous terms. The 
determination made by the defendant Commissioners that 
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an obstruction to navigations It was determined that such 
salvage of the dredger could only be done by the Navy 
Department, since it was impracticable due to war condi¬ 
tions for either the owner or the underwriters to raise 
the dredger and tow her to the West Coast and repair 
her there. The raising of the dredge was commenced by 
the Navy during the course of negotiations. On May 27, 
1943, a “tender of abandonment” claiming a total loss was 
made by plaintiff to the underwriters, but this was re¬ 
fused. A committee representing the 23 underwriters with 
full powers to effect a settlement of the controversy was 
appointed through the Board of Marine Underwriters at 
San Francisco and an ultimate compromise was made Sep¬ 
tember 10-18, 1943, providing that “no title to or interest 
in the said Dredger Marshall C. Harris” was acquired by 
the underwriters. (See Exhibits 1,2, 3 and 4). The terms 
provided for (a) a payment by the underwriters to the 
American Dredging Company of $450,000.00; (b) a sur¬ 
render and release of all claims under all policies by Con¬ 
tractors, Pacific Naval Air Bases and the American 
Dredging Company; (c) a release by the American Dredg¬ 
ing Company of its right to charter hire from the United 
States at $22,500.00. per month from April 2,1943 to Sep¬ 
tember 10, 1943, or $118,500.00; (d) a sale by Bill of Sale 
with general warranty of title to the dredge from the 
American Dredging Company to the United States. 

4 8. In addition, the auxiliary plant and equipment 

was subsequently sold to the United States for the 
sum of $90,000.00, this not having been covered by the 
original $600,000.00 insurance policy, and charter hire on 
this auxiliary plant waived from April 2,1943. 

9. Meanwhile, salvaging operations had been under¬ 
taken by the Navy, having been commenced by the Navy 
sometime in June 1943, as the dredger was urgently needed 
for operations in the Pacific, and the ship was refloated 
September 2, 1943 (Exhibits 9 and 10). 

10. The United States completed rehabilitation of the 
dredge and sent it to Guam in February 1945 and used it 




continuously until August 1948 when it was returned to 
Long Beach. It was declared surplus by the Navy and 
made available to the Maritime Commission in accordance 
with Public Law 305 in April 1949, and negotiations be¬ 
tween the Commission and the American Dredging Com¬ 
pany have been in progress since that time. 

11. The Maritime Commission informed plaintiff by 
letter dated July 1, 1949 (Exhibit 5) that the status of 
THE MARSHALL C. HARRIS under Public Law 305 
had not been determined fully, but inquired whether plain¬ 
tiff was interested in reacquiring same. Under date of 
July 8,1949, plaintiff informed the Maritime Commission 
that it was definitely interested in acqiring THE MAR¬ 
SHALL C. HARRIS and designated a representative to 
negotiate (Exhibit 6). In accordance with the request of 
the Commission proof of former ownership was submitted 
to it by plaintiff. 

12. Negotiations continued between plaintiff, through 
its representative and counsel, and officials of the Maritime 
Commission, and by letter dated December 22, 1949, the 
Commission informed plaintiff that it had been determined 
that Public Law 305 was not applicable to THE MAR¬ 
SHALL C. HARRIS, although it gave no reason for such 
determination, that the Department of the Navy had been 
notified that any action concerning same was the responsi¬ 
bility of that Department, and indicating that the Navy 
Department had authority to dispose of the vessel by public 

' sale.' (Exhibit7).' ; ; . '*■*\;/ 

5 13. Plaintiff, through counsel, under letter dated 

-" January 16,1950, requested a reconsideration of this 
determination emphasizing that the vessel was afloat when 
sold to the United States, had never been abandoned, and 
that it was undisputed that title was in plaintiff as of the - 
time of its acquisition by the Government (Exhibit 8). 
Further information was furnished in support thereof 
under letter dated January 31,1950, and affidavit of Rus¬ 
sell S. Harris, vice-president of plaintiff (Exhibits 9 and 



14 Counsel for plaintiff were informed by letter dated 
March 2, 1950 that the Maritime Commission had consid- 
ered the additional statements, but confirmed the determi¬ 
nation as set out in the letter of December 22, 1949 that 
Public Law 305 was inapplicable, but still gave no grounds 
for such determination (Exhibit 11). 

15. Plaintiff avers that the determination made by the 
Maritime Commission is directly contrary to the provisions 
of Public Law 305. The American Dredging Company is 
the owner from whom THE MARSHALL C. HARRIS was 
purchased by the United States and as such is entitled to 
reacquire her under the terms of Public Law 305, 78th 
Congress (Title 50 App. U. S. C. 1301, forward) (Exhibit 
11). This law provides that a vessel of one thousand 
gross tons or less which has been determined as no longer 
needed, etc., shall be made available to the Administrator 
of the War Shipping Administration “who shall notify 
the owrier from whom such vessel was purchased or requi¬ 
sitioned that the vessel may be returned to such owner 
upon repayment to the United States of the compensation 
paid therefor less such allowances as the Administrator 
may deem reasonable (1) to cover the cost of such re¬ 
conditioning as the Administrator after consultation with 
the owner deems necessary to restore the vessel to con¬ 
dition and utility at least as good as when acquired by 
the United States (ordinary wear and tear excepted), and 
(2) to compensate such owner for the use of the vessel 


by the United States, and upon compliance with such other 
terms and conditions as the Administrator may prescribe. 
The determination of such allowance by the Administrator 
shall be final notwithstanding any other provision of law.” 
(underscoringsupplied.) r „ -y 

16~., The sinking and subsequent negotiations and agree- 

, tf . ments between the American Dredging Company, the 

6 underwriters, the Contractors, Pacific Naval Air 
j..,„ } Bases, and the United States, did not divest title to 


THE MARSHALL C. HARRIS from American Dredging 
Company until a direct transfer was made to the United 
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States by bill of sale from plaintiff to the United States, 
dated September 10, 1943, at which time ^he vessel was 
again afloat 

17. The American Dredging Company has be^n recog¬ 
nized and accepted as the owner of the dredge ny the 
United States and all others from the time of its con¬ 
struction until September 10,1943, when the United States^ 
accepted a transfer of ownership with general warranty 
of title from American Dredging Company. 

18. The series of transactions involving THE MAR¬ 
SHALL C. HARRIS lesulted in substantial financial bene¬ 
fits to the Government of the United States including 
waiver by plaintiff of substantial sums in charter hire and 
were made during the greatest stress of the War as a 
part of a united national effort This factor should weigh 

i heavily in considering the equities of the American Dredg- 
ingCompany. 

19. By reason of the premises herein recited, it was 
and still is the ministerial duty of the defendant Com¬ 
missioners, under Public Law 305, to notify plaintiff that 
the dredge may be returned to plaintiff upon repayment 

1 to the United States of the compensation paid therefor less 
1 reasonable allowances determined by the defendant Com- 
1 missioners to cover the cost of reconditioning and to com¬ 
pensate plaintiff for the use of the dredge. Notwithstand- 
1 ing such ministerial duty, the defendant Commissioners 
1 have failed and refused to notify plaintiff of its right to 
return of the vessel under the Act, and to notify plaintiff 
of their determination as to the amounts of the allowance 
1 for reconditioning and the allowance for compensation for 
i the use of the dredge, or to permit plaintiff to reacquire 
the said vessel in miy manner. 

' ' 20. The Act imposed a dear and peremptory statutory 
duty upon the defendant Commissioners, the performance 
of which is a plain, ministerial act, and does not involve 
■ discretion. Interpretation of the Act by defendants is not 
necessary in view of its dear and unambiguous terms. The 
determination made by the defendant Commissioners that 
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the dredge MARSHALL C. HARRIS is not covered by 
the Act is clearly wrong, arbitrary and capricious, and 
without basis. Plaintiff has exhausted its administra¬ 
tive remedies, and has no judicial remedy other than 
7 this action for mandatory and injunctive relief. 

21. It is the duty of the Secretary of the Navy 
and the Department of the Navy to take such necessary 
steps as will prevent the vessel from being advertised, sold 
or otherwise disposed of, thereby preventing its acquisition 
by plaintiff under the said law. 

22. Plaintiff avers that there does not exist any plain, 
speedy, adequate or complete remedy at law for the pro¬ 
tection of its rights and that irrecoverable damages and 
irreparable injury will result to it unless injunctive pro¬ 
cesses of this court enforces the compliance with said 
Public Law 305. 

WHEREFORE, the plaintiff prays: 

1. That this. court issue an injunction pendente lite 

and permanently against the defendants and each of them 
individually and in their respective official capacities as 
above set forth, and all persons acting or assuming to act 
under their direction, enjoining and restraining them from 
disposing of the dredger barge MARSHALL C. HARRIS, 
heretofore known as IT. S. S. YM25, by sale, gift, exchange, 
destruction, disassembling, or otherwise. ’ 

2. That the said defendants, Major General Philip B. 

Fleming, Grenville Mellen, Raymond S. McKeough, Joseph 
K. Carson, Jr., David J. Coddaire and Francis P. Mat¬ 
thews, and each of them, be ordered, compelled and re¬ 
quired to perform their ministerial duties as set out in 
Public Law 305, 78th Congress, to return to this plaintiff 
under the terms of said law the said vessel MARSHALL 
C. HARRIS. t iy,' * . ■ ■ • 1 f 

- 3. -That the defendants and each of them be directed 
and ordered in the manner of a mandamus to perform 
their several ministerial duties in the premises to the end 
that the said MARSHALL C. HARRIS may be returned 


< * • 
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to this p lain tiff pursuant to the above cited Public Law 
305,78th;CoBgress* , ;./ -• 

4. : That the plaintiff have such other and further relief 
as to the Court may seem just and proper.; 

:HUDSON, CREYKE & LIPSCOMB - 
By/s/ Geoffrey Creyke, Jr. 

•v Geoffrey Creyke, Jr. « ; 

~ Attorneys for plaintiff 
. . : r 444 Washington Building 

. • ' : ' • ' ■' 

8 • . . . Index of Exhibits ... 

' -»? ' • ' ' ; ■ • * ■ ' < # “ * «. . ■ . 

1. Agreement of settlement between American 
Dredging Co. and Contractors PNAB (September 18, 
1943) " v ' r ‘ ’> • : ,/v* 

2. Agreement of Belease between Insurers, American 
Dredging Co. and Contractors PNAB (September 10,1943) 

3. Bill of Sale from American Dredging Co. to United 
States and notice of same (September 10, 1943 and Sep¬ 
tember 22,1943) 

4. Affidavit of Hull underwriters Committee regarding 
above Agreements. 

5. Letter from the Maritime Commission to American 
Dredging Co. regarding the applicability of Public Law 
305 to the Marshall C. Harms (July 1,1949) 

6. Letter from American Dredging Co. to Maritime 

Commission indicating a desire to reacquire the Marshall 
C.Harrs (July %1949).' V - < Vny’V,*,- 

7. Notice from Maritime Commission to American 
Dredging Co. that Public Law 305 has been determined in¬ 
applicable to-the Marshall C. Harris (December 22,3349}. 

S: Letter from Hudson Creyke and Lipscomb to Mari- 
time Commission asking reconsideration since vessel was 
afloat when acquired (January 16,1950). 

■r - * **■... <r w * r ■ ■ . •. *«rj , 

° 9. Letter from Hudson Creyke and Lipscomb in sup¬ 
port of request for reconsideration (January 31, 1950). 
^10. :i Affidavit of Russell S. Harris regarding hegotia- 
tions for original a6qpsisitibxr^ 

11. Notice from Maritime Commission to American 



i 


Dredging Go. that determination ofinapplicability will 
stand (March 2,1950). . 

- 12. P. L. 305—78th Congress^'* * -£ ■ 

9 Filed Apr 5 1950 Harry M. Hull, Clerk ► : hs*i : xs%. 

■ ■ .^VviTv/di l:ta» • ■ 

’\j# c> EivhHa &li ■ i'i -'L*f 
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This memorandum of agreement' made mid ; , entered 
into this 18th day of Septeinl»£'194$ 3 by ^ aiuDkd/-li»e^ineMe& ■ 
the American Dredging Company, hereinafterreferredto 
as Owner, and Contractor-Pacific Naval Air Bases, here- 
matter referred to as Charterer: t , , •. 

*-».> ' ; fi** *r *■> • i ' if ni.& :‘jj'XT ! -1';i 

• jr >xU v-i 

t . Whereas the parties hereto entered into a charter-party 
on June 7,1941, pursuant to which Charterer took posses¬ 
sion of the dredge Marshall C. Harris, her, gear^equip- 
ment and auxiliary plant, and other materials forusein 
the performance of work being done for the Navy of the 
United States by ^Charterer; §a$Utiu t. * wi ' 

Whereas said dredge was insured against marine risks 
with both parties hereto being named in the polices-of 
insurance as assureds^an^-'i^hwjjrb^ j ::-< ^Jv>£>ly<nljf 
Whereas said dredge sank on or about. April 2^ 1943, 
since which time expenses have been incurred and are 
being incurred in raising and salvaging said dredge, her 
gear and equipmmit^and!; shS 

- y Whereas the insurers of said dredge ^and !v ihe. parties 
hereto have agreed.; upon - a settlement under which the 
Owner shall receive from said insurers the sum of $450,000 
and , surrender all ; policies of r insurance covering ,^said 
dredge and; sell, transfer and deliver .said dredge to . the 
United States of America (the Charterer’s principal)^ 

• Now u Therefore It^ia.JBEereby Understood and;,Agreed 

,^1*. Owner shall sell, transfer and deliver said dredge 
Marshall C. Harris, her gear, equipment, andtwp swing 

_' u ;’ „ retina lo uoi?iib^sev&io rssw 
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anchors “as is” and “where is” to the United States of 
America. 

2. Charterer shall assnme all expenses heretofore in¬ 
curred and which may be incurred hereafter in connection 
with the salvage and raising of the dredge. 

10 3. Charterer shall join in the execution of any 

releases or documents that may be required by the 
underwriters in order to effectuate the settlement and per¬ 
mit the payment of the sum of $450,000 to Owner. 

4. Charterer is hereby relieved of liability for charter 
hire of dredge, her gear and equipment, from and after 
the date of the sinking and shall also be relieved of all 
other obligations under said charter-party with respect to 
the dredge, her gear and equipment 

5. No charter hire shall be payable by Charterer to 
Owner for the auxiliary plant and equipment specified in 
the exhibits attached hereto for the period from April 2, 
1943, to August 2,1943, inclusive. 

6. Charter hire for the auxiliary plant and equipment 
specified in the exhibits attached hereto shall be at the 
rate of $3000 per month from and after the 2d day of 
August, 1943, which sum shall be paid to Owner by Char¬ 
terer as provided in said charter party. 

7. Charterer or the United States of America shall 
have the privilege of purchasing the auxiliary plant and 
equipment specified in the exhibits attached hereto or any 
part thereof at a fair price, in which event the said 
monthly hire of $3000 shall be proportionately reduced 
thereafter to compensate for any gear or equipment so 
purchased. 

7 A Except as herein expressly modified, the terms 
and conditions of said charter-party of June 7,1941, sindl 
continue to apply to said auxiliary plant and equipment, 
specified in the attached exhibits. All pipe-line and pipe 
not purchased by the Charterer, as herein provided, shall 
be returned to Owner in as good order and condition as 
when delivered or payment shall be made to Owner for 
wear or depreciation of same. 
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the dredge MARSHALL C. HARRIS is not covered by 
the Act is clearly wrong, arbitrary and capricious, and 
without basis. Plaintiff has exhausted its administra¬ 
tive remedies, and has no judicial remedy other than 
7 this action for mandatory and injunctive relief. 

21. It is the duty of the Secretary of the Navy 
and the Department of the Navy to take such necessary 
steps as will prevent the vessel from being advertised, sold 
or otherwise disposed of, thereby preventing its acquisition 
by plaintiff under the said law. 

22. Plaintiff avers that there does not exist any plain, 
speedy, adequate or complete remedy at law for the pro¬ 
tection of its rights and that irrecoverable damages and 
irreparable injury will result to it unless injunctive pro¬ 
cesses of this court enforces the compliance with said 
Public Law 305. 

WHEREFORE, the plaintiff prays: 

1. That this court issue an injunction pendente lite 
and permanently against the defendants and each of them 
individually and in their respective official capacities as 
above set forth, and all persons acting or assuming to act 
under their direction, enjoining and restraining them from 
disposing of the dredger barge MARSHALL C. HARRIS, 
heretofore known as U. S. S. YM25, by sale, gift, exchange, 
destruction, disassembling, or otherwise. 

2. That the said defendants, Major General Philip B. 

Fleming, Grenville Mellen, Raymond S. McKeough, Joseph 
K. Carson, Jr., David J. Coddaire and Francis P. Mat¬ 
thews, and each of them, be ordered, compelled and re¬ 
quired to perform their ministerial duties as set out in 
Public Law 305, 78th Congress, to return to this plaintiff 
under the terms of said law the said vessel MARSHALL 
C. HARRIS. ;V e / . 

*• • • . t •. * « i i ,!•* • . . 3 

3. That the defendants and each of them be directed 
and ordered in the manner of a mandamus to perform 
their several ministerial duties in the premises to the end 
that the said MARSHALL C. HARRIS may be returned 


rr-' 
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to this plaintiff pursuant to the above cited Public Law 
30i5 > 78th : QQng^es& ; : -<l ?. \ 

A That the plaintiff have snch other and further relief 
as to the Court may seem just and proper. . 

HUDSON, CREYKE & LIPSCOMB T 
By /s/ Geoffrey Creyke, Jr. 

/ Geoffrey Creyke, Jr. ; 

Attorneys for plaintiff 
444 Washington Building 
* % ^ . « - ’ * * . - .* 
8 . Index of Exhibits 

.■ * * ■ -\ .j.. 

L Agreement of settlement between American 
Dredging Co. and Contractors PNAB (September 18, 
1943) > > 

2. Agreement of Release between Insurers, American 
Dredging Co. and Contractors PNAB (September 10,1943) 

3. Bill of Sale from American Dredging Co. to United 
States and notice of same (September 10, 1943 and Sep¬ 
tember 22,1943) 

4. Affidavit of Hull underwriters Committee regarding 
above Agreements. 

5. Letter from the Maritime Commission to American 
Dredging Co. regarding the applicability of Public Law 
305 to the Marshall C. Harms (July 1,1949) ' 

6. Letter from American Dredging Co. to Maritime 

Commission indicating a desire to reacquire the Marshall 
C.Harris (July8,1949). } ?? 

7. Notice from Maritime Commission to American 
Dredging Co. that Public Law 305 has been determined in¬ 
applicable to the Marshall CL Harris (December 22,1949). 

8. Letter from Hudson Creyke and Lipscomb to Mari¬ 
time Commission asking reconsideration since vessel was 
afloat when acquired (January 16,1950). 

9. Letter from Hudson Creyke and Lipscomb in sup¬ 
port of request for reconsideration (January 31, 1950). 
j ;; MOL - Affidavit' of Russell S.’ Harris regarding negotiat 
tions for original acquisition (January'28,1950).' 

11. Notice from Maritime Commission to American 




Dredging Co. that determination of inapplicability will 
stand (March 2,1950). V;” 

-12;' P. L. 305—78tkCoagre8EL t|-' 

9 '' ' Filed Apr 5 1950 Harry M. Hull, Clerk 

.V~b' •*:)» -< ‘ i 2xi -hi:*?!*-. '.d-i v ’ 
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- Exhibit l^ ny; .-n-.tdd 
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. , ' *'■, • jjA—t * **• • "7 * ■ *»** * }i ~ f V"^» j ,- e 4 • v*jvj V* v 

This memorandum of agreement xruutel' "azi^, entered 
into this 18th day. of September, 1943, by -and' between 
the American Dredging Compah^ to 

as Owner, and Contractor-Pacific Naval Air Basest here¬ 
inafter referred to as Charterer; 

iwq**o* i,;. v yrUj-S WUne&etti: 1 ~ 

•» tJ , r-.-vr is*? 'i:l3 

Whereas the parties hereto entered into a charter-party 
on Jnne 7,1941, pursuant to which Charterer took posses¬ 
sion^ the-dredge Marshall C.VHarris, h«r. gear, equip¬ 
ment and auxiliary plant, and other ^materials for use in 
the performance -of work being done for the Nayy of the 
United States by the Charterer; and; i- fc f J&. j> 4-} [X4 ti& 
Whereas said, dredge;was insured against marine risks 
with both parties hereto .being named in the policies; of 
insurance as assured&;jand £>hskVi jitomvtMjf '$&%)& 

Whereas said dredge sank on or about April2, 3943, 
since which time expenses have been incurred and axe 
being incurred in raising and salvaging said dredge,: her 
gear and equipn^j and : * v-h<j' M 

£ Whereas the insurers of said dredge and ; the parties 
hereto have agreed upon a;: settlement under which the 
Owner shall receive from said insurers the sum of $450,000 
and surrender .all policies of ^insurance „covering^said 
dredge ; .and .sell, transfer;and deliver said dredge-.to;the 
United States of America^ (the Charterers principal}^;* 
i.'; l|bw cx There£ore I^is JBEerehy Understood; and-.Agreed 

9® q-'iri<vjts?:r£ »,& '{iwsfffluty 

. r . l. : Owner shall sell, transfer and deliver said dredge 
Marshall. £5., Harris, her gear, equipment, and two swing 

* ■ f * , 

*“/ - . '?. • -r r ■ &nsiS2:%> (H>S?MV2 TWioiteV' 
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anchors “as is” and “where is” to the United States of 
America. 

2. Charterer shall assume all expenses heretofore in¬ 
curred and which may be incurred hereafter in connection 
with the salvage and raising of the dredge. 

10 3. Charterer shall join in the execution of any 

releases or documents that may be required by the 
underwriters in order to effectuate the settlement and per¬ 
mit the payment of the sum of $450,000 to Owner. 

4. Charterer is hereby relieved of liability for charter 
hire of dredge, her gear and equipment, from and after 
the date of the sinking and shall also be relieved of all 
other obligations under said charter-party with respect to 
the dredge, her gear and equipment 

5. No charter hire shall be payable by Charterer to 
Owner for the auxiliary plant and equipment specified in 
the exhibits attached hereto for the period from April 2, 
1943, to August 2,1943, inclusive. 

6. Charter hire for the auxiliary plant uxid^eqpmpment 
specified in the exhibits attached hereto shafl %e at the 
rate of $3000 per month from and after the 2d day of 
August, 1943, which sum shall be paid to Owner by Char¬ 
terer as provided in said charter party. 

7. Charterer or the United States of America shaft 
have the privilege of purchasing the auxiliary plant and 
equipment specified in the exhibits attached hereto or any 
part thereof at a fair price, in which event the said 
monthly hire of $3000 shall be proportionately reduced 
thereafter to compensate for any gear or equipment so 
purchased. 

7 A.; Except as herein expressly modified, the terms 
and conditions of said charter-party of June 7,1941, shall 


continue to apply to said auxiliary plant and equipment, 


specified in the attached exhibits. All pipe-line and pipe 
not purchased by the Charterer, as herein provided, shall 
be returned to Owner in as good order and condition as 
when delivered or payment shall be made to Owner for 





8. Charterer shall be privileged at any time to return 
to Owner at San Francisco the whole or any part of 
the auxiliary plant and equipment specified in the exhibits 
attached hereto. If the whole thereof is so returned hire 
thereon shall thereupon cease. If any part thereof is so 
returned payment of the monthly hire shall also be pro¬ 
portionately reduced thereafter to compensate for any 
such auxiliary plant and equipment so returned. 

11 In Witness Whereof the parties hereto have by 
the undersigned duly authorized representatives 
duly executed these presents. ■/;. < ,. A > 

American Dredging Company 1^- 
a corporation. ; V*•{'-'vr *~ S. 

By /s/ Russell S. Harris X)£ 

Vice-President —- 
By /s/ J. F. Corbett 

Assistant Secretary ~ ; • 
OwnerMV—-' 

(CORPORATE SEAL) 

C ontractors-Pacific Naval Air Bases • 
Contract NOy-4173, for andon^—- 
behalf of , ' ' : ' ' ' T r 

Hawaiian Dredging Company, Ltd. 
Raymond Concrete Pile Company ^ 
Turner Construction Company ^ 
Morrison-Knudsen Company, Inc. ^ 

J. M. Pomeroy & Company, In<x^ : 

W. A. Bechtel Co. j 1 

t' * V r.$ “i “ r 

Utah Construction Company 1 v 
• •* ; . John E. Byrne ***$ * ; 

Winifred W. Shelton p t\ ; 

Milton L. Bass V Tefc-.S-'. 

John E. Byrne, Jr., ’ 1 

£ Co-partners. :•;«.•«** & 

By /s/ G. F. Ferris" v wifctXv - 
Charterer, ’i 1 '"-- : j 


4 

X’ 


Officer in Charge 
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12 > Exhibit A 

1. ED-7 Caterpillar Tractor 

2. Tug Yankee 

3. Dorrick Barge No. 12 

4. Anchor Barge No. 9 

5. Anchor Barge No. 7 

6. Cable Barge and her cable. 

Anchors and Buoys 

5 _ 4000# 

1 — 2470# 

2 — 3000# 

4 — 1000 # 

2 — 1500# 

2 — 1200 # 

1 — 1800# 

1 — 6000# 

1 — 3500# 

1 — 10 , 000 # 

25 — Buoys 

-iq jExhibit B 


238 Shore Pipe 27" x 16') 

2 Shore Pipe 27" x 10') 80% 

184 Shore Pipe 27" x 16' 05% 

224 Shore Pipe 27" x 16' 45% 

190° Elbow 90 % 

190° Elbow 8°% 

190° Elbow ®>°7° 

145° Elbow 80 % 

3 45° Elbow 60 % 

122° Elbow 0°% 

2 Balance Switches , : - 75% 

1 Extra Nipple ’ 90% 

1 Extra Nipple 80% 

1 Extra Nipple ^0% 

1 Old Style “Y” .„.5°% 
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1 Landing Pipe 27" x 18' *. -.-iuv 45% 

1 Landing Pipe 27" x 50" 45% 

20 Rubber Sleeves 28" LD.x 32" Ave. 70% 

1 Rnbber Sleeve 28" L D. x 24" 60% 

2 Beebe Bros. Hand Crab Mounted 50% 
127 Patch Bands 1/2" Diameter 

53 Connecting Bands for Rnbber Sleeves 
18 Eye Bolts for Sleeve Bands 
14 Assorted Turn Buckles 
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Exhibit C 


Pontoon Lino 


6 —100' Lengths 


5 — 
5 — 
4 — 
1 — 


50' 

50' 

50' 

50' 


2— 50' 


1 — 
1 — 
1 — 
1 — 
1 — 
1 — 

1— 

2— 
1 — 

to 


50' 

50' 

63' 
67' 
62'6" 
43' 
41' 

66 ' 

60' 

iy V 

38' 


1—Elbow 

1 — Elbow 


12 Sockets 
29 Sockets 


(Socket & Flange) 


Ball Joint Sockets 


• t 


90% 

80% 

40% 

35% 

50% 

65% 

20 % 

15% 

50%~ 

65% 

70% 

75% 

95% 

30% 

65% 

90% 

; 50% 
95% 
15% 


90% 

40% 


p 
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Ball Joints 


10 Balls 


95% 

10 Balls 


65% 

18 Balls 

Pontoons 

. 25% 


75 Pairs Standard Size 
1 Pair Large Landing Pontoons 

15 Filed Apr 5 1950 Harry M. Hull, Clerk 

Exhibit 2 
Full Release 

KNOW ALL MEN BY THESE PRESENTS: 

That HAWAIIAN DREDGING CO., LTD., a corpora¬ 
tion, RAYMOND CONCRETE PILE CO., a corporation, 
TURNER CONSTRUCTION COMPANY, a corporation, 
MORRISON-KNUDSEN COMPANY, INC., a corpora¬ 
tion, J. M. POMEROY & COMPANY, INC., a corpora¬ 
tion, W. A. BECHTEL CO., a corporation, UTAH CON¬ 
STRUCTION COMPANY, a corporation, and JOHN E. 
BYRNE, and each of them, operating under a joint ven¬ 
ture and under the name and style of “Contractors— 
Pacific Naval Air Bases’* (sometimes herein called the 
“Contractors”), and AMERICAN DREDGING COM¬ 
PANY, a corporation, charterers and owners, respectively, 
of the American dredger barge Marshall C. Harris, her 
gear and equipment (all and each hereinafter called the 
“Assureds” and included in said term when used), for 
and in consideration of the agreed sum of Four Hundred 
Fifty Thousand Dollars ($450,000) lawful money of the 
United States of America to the said American Dredging 
Company, a corporation, one of said Assureds, in hand 
paid (on the order and request of Contractors-Padfic 
Naval Air Bases, hereby given) by the underwriters and 
insurance companies whose names are listed below (here¬ 
inafter called the “Underwriters”) in the amounts and 
pursuant to the insurance policies numbered as set oppo- 
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site their names respectively, have jointly and severally “ j ••• 
remised, released and forever discharged, and by these 
presents do, for themselvs, jointly and severally, and their | i 
respective successors and assigns and each of them, remise, 
release and forever discharge the said Underwriters and 
each of them, and their respective successors and assigns, {j 
of and from any and all liability, claims and demands , j | 

16 of every kind and character whatsoever which may 

have arisen or accrued or which may or can arise j ( , 
or accrue, whether presently known or not, under or in 
connection with any or all policies of insurance issued by i | - 
said Underwriters upon the hull, machinery, etc., includ- ^ 
ing gear, equipment and auxiliary plant of the dredger 
barge called the Marshall C. Harris, or upon disburse- 1 ; i 
ments including excess liabilities of said dredger barge ; ^ - 

Marshall C. Harris; the numbers of all of which policies 
are, for greater particularity, set opposite the names of ; 
the respective Underwriters as.listed below; f ^ ‘ 

This release covers particularly but not exclusively all : ; f V;- 
liability, claims and demands under said policies of every 
kind or character whatsoever, whether presently known - i j - \ 
or not, and whether for salvage expenses or sue and labor 
or special charges and whether for damage repaired, to be 
repaired, unrepaired or unrepairable, or for depredation, : | •- 
arising out of or in connection with, or which may arise 
out of or in connection with, the capsizing and/or over- "i ' { 
turning and/or sinking of the said dredger barge Marshall 
C. Harris in or about the harbor of Honolulu on or about j 
April 2, 1943, and/or salvage operations undertaken on " ; i | ^ 
account thereof. • : r~ B A.ar:* slfte **'‘'Utfr 

Said Contractors - Pacific Naval Air Bases and the cor- rj 
porations and individual aforesaid operating in the joint ^ 
venture under that name and style do hereby jointly and' ' ' 
severally request and order the Underwriters to pay the | | 
aforesaid sum of $450,000 to American Dredging Company 
aforesaid;ISt/JP. . 

It.is stipulated that thisrelease is in consumnuition and 


; •If: 

■ l' i 
11 ' ? * 
■;<%& ' 


[ . —Y * * *>i •V" I IV-f 
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confirmation of. a compromise settlement agreed upon be¬ 
tween the parties hereto on August 2, 1943, and that all 
v ' - liability of the Underwriters on said policies and 
17 each of them terminated as of April 2, 1943, the 
date of the sinking of said dredger, and in farther 
confirmation thereof the said Assnreds have concurrently 
herewith surrendered said policies to the Underwriters for 
cancellation and as cancelled. - ‘ ^ : p - 

■ The undersigned and each of them covenant that the 
said American Dredging Comany is legally entitled to 
receive the amount paid in this settlement and that the 
undersigned are legally authorized to give a full and valid 
release in the premises and hereby agree to indemnify 
and'hold harmless the undermentioned Underwriters and 
each and all of them from-any and all claims, de¬ 
mands, liability, loss, damage and expense which they or 
any one or more of them may sustain by reason of the asser¬ 
tion, hereafter, of any claim under any of said policies by 
any party, or by reason of any want of authority on the 
part of the Assureds or any of them to receive this pay- 
ment and givethis release. • y v ^ - "V: ' *'] : vAr f. 

; Each of the contractors, operating as a joint venture 
under the name and style of Contractors - Pacific Naval Air 
Bases, does hereby warrant that there is no person, firm 
or corporation operating under the name and style of Con¬ 
tractors - Pacific Naval Air Bases by joint venture or oth¬ 
erwise, other than the eight parties designated as such 
in the opening paragraph of this release, who are or were 
interested in the charter party of the dredger barge Mar¬ 
shall C. Harris or who are or have been insured by that 
name under the policies herein referred to,* and that this 
release and agreement has been executed on behalf of 
and as the act and deed of each oT said' contractors by 
officers or representatives thereunto duly authorized, and 
said COntractors do, jointly and severally'agree to indem- 


>vi 


-.ivv-' 


cost and expense, including attorneys’ fees, that may or 


■■ -iv-. 
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*. . ,. - , ^ ’ ’ * ** ' * *“ I' < . "• - 

shall arise from any breach of thiswarranty, or the asser- , ■ 

-JKV tion of any fact inconsistent with this warranty. , fj 

18 -. The Underwriters andthe numbers of the insur- I , 

i; ( >C r L ance policies referred to above^ and the amounts j' 
paid by each of said Underwriters, are as follows:;,it: f"-■; 

jn:fc«inianw£> jZj&J- Policy" Number ■ !*!•*.’ J* < 


^t>:yrrFhio9 in Las ssucit $i$‘ 

*>-v • ■ m g/.tf- ■* K* • **‘ r i- - - •* • -j iV " •**■'* » , r , • |. *'■ ‘ 

* ** >:»> .rv:-**r**r ? T : T >'. ^ V:T ?ji . J j 1 *z £: j_^ * j 


Disburse- Proportion 


Name of Company # 'Insurance 


eorrtsr .**«*-:< cr* on ; &jj ,?csx*. ,• 1 

✓>■ -- * ' ! /N/V/V A A f 


merit Paid 


American Eagle Fire Insurance Company }. 


Boston Insurance Co. 


h i;TET$*".? rf.^18; : ,v \ 


j , 299^ 4 3,750.00 




r~ 


16245- - c . 16246.41^50.00 


British and Foreign Mariro Jhsnianro ; v .%*&' v- 

. - ■ - > TTT.»tm HL88U...13425.00 

. . ,'f . i V.» 1 'f4 - *,•)' t« V**" 5* 1 !' 1 'I' 1,1 ' 1 A .'I ’ '' '• * "4 ■> - »**■ * *s -*■ .w • t ». .♦! •' . • v ■ "* #\4** * 1 ,|' 


. * . ? . 4 - „ S/ ’ '•’I* ^ .-V 4 - ... -l- •• ■ 4 -» ^ '•> »* ■ ■ * •- - * .’J - 1 • -V ■ ■ > 1 

Commercial Union Assurance Co v Ltd. vt -j 8940 8941 u : 13^00.00 


Continental Insurance Co_...— 234185 .5^^^8(^^^33,750.00 

Company ___ 42/526 42/527 22^00.00 

Federal Insurance Company ~~ — HF13822 HF13823 45,000.00 . 

Firemen’s Fund Insurance Coi^a^f,^^.^. 25239 - r. 425241 22^00.00 ; 


The Hartford Fire Insurance Co. 


k. f 
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2427 , 11^50.00 


The Hartford Fire Insurance Company ,]^•*. % '■{&#& 1 r >7:'. 

New York ___^_;_ —..~±.. Trr -. v f?.. 58844 ;58845 31^500.00 

.Insurance Company, of North America -J-3FH11831 SFH11832 .17,625.00 
The London Assurance Co. ■'.< 42/698 ;'v i 42/699 / . 1^250.00 


> ■ t . . 


Newark Fire Insurance Co. (N. 200053 .. 200052 


[North British & Mercantile Insurance %>?■ 


Co^Ltd. 


. v r * , \ ~ s , , » t * •, * .. 

. . ■ 1 <* '* 4 ,- • . +? 


4y500.00 

■ ■ ■ i'^ ' 


■* r '* ' ^~ r~ t/ .TTr/.A' ■ 7~- > r J * 'TT' T ’^ y 


TT $Jfrr<i(:32^) ^11^50.00 •.- 


Jueen Insurance Company C42/4063 C42/4064 9,000.00 ’ 

ioyal Insurance Co., Ltd. (1J. Y.) ^ 201031 > 201032 ., 11^250.00 

Standard Marine InsuranceCompany, Ltd. ^ V 20881 \ - 20882 i 7^00.00 - 

It Paul Fire & Marine Insurance Co: (N.Y.)- ? ^5H5887 ; - v 5H5888 11^250.00 ;. 

Jnion Insurance Society of Canton* Lt&.^_ ... 42/2792 / 42/2793 /. 4*500.00 
Phe Union Marine and General Insurance 

Co.,Ltd.___.7852 j;.^ v 78534*50000 " 

Tniversal Insurance Company^^:.^ri.,H.,.7X yg" 89910 - 89911 112^500.00 - 

Jtah Home Fire Insurance Co. ..7..^7.Y......7 v . 3583 % 3584 1L250.00 . 


3584 11^50.00 


Westchester Fire Insurance Co.’ .rg 13978 ,: 13979 ^ 22^00.00 




»• - *■. *■ s* •'* ' '-■ * v ,. ■ . * •*•*%*. 'V " ’ 

. . . ■ ' j " ' ._w ■ 


', - r * . ' ■ * .{. . r. ,■ **/i* s ^ •• ♦ ** j 
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19 IN WITNESS WHEREOF the said Hawaiian 
Dredging Co., Ltd., a corporation, Raymond Con¬ 
crete Pile Co., a corporation. Turner Construction Com¬ 
pany, a corporation, Morrison-Knudsen Company, Inc., a 
corporation, J. M. Pomeroy & Company, Inc., a corpora¬ 
tion, W. A. Bechtel Co., a corporation, Utah Construction 
Company, a corporation, and John E. Byrne, individually 
and as operating under the name and style of Contractors - 
Pacific Naval Air Bases, and American Dredging Com¬ 
pany, a corporation, have caused their corporate names 
and seals to be hereunto affixed and these presents, in 
separate original parts, to be signed and executed by 
their duly authorized officers, and John E. Byrne has 
executed the same, this 10th day of September, 1943, said 
original parts to be effective and binding as if one 
original had been signed by all. 

(Corporate Seal) HAWHAN DREDGING CO., LTD., 

By C. F. Weeber 

Its Vice-President 
By H. P. Benson 
Its Treasurer 

(Corporate Seal) RAYMOND CONCRETE PILE CO., 

By Win. O. McMenimen 
Its Vice-President and 
GenlMgr. 

ByR. D. Case 
Its Secretary 

(Corporate Seal) TURNER CONSTRUCTION 

COMPANY 
* By J. Archer Turner 
Its President - : 


By W. B. Ball 
Its Secretary 
(Corporate Seal) MORRISON-KNUDSEN 

COMPANY, INC. V 
' By W. EL Puckett v 

. • Its Vice-President : v 



"V' 

V 




By Carroll F. Zapp 
Its Secretary 





COMPANY 


(Corporate Seal) J. -H. POMEEOY & COMP 
• v 7 By J. HI Pomeroy - J 'v ;> 1 7 
v Its President ‘ 


(Cornorate SpaL W. A_ BECHTEL CO. 


, ... ..... .... — dent 

ByB.M. Eubanks . f*' 
.•£. vipvv-* Its Secretary 




* • Sw», ■* 

* ♦V'Vn -*, 

• „ , \ \ J . 

iT- 




(Corporate Seal) THE UTAH CONSTRUCTION 


ims^ *;r..--? s ’. 4 k , v.. r^.^7 
etary h,/' *5 v?7. 7 .<,**«-/>*• ,. - i 

■rr-r■ 1 V 1 'I-^SV'L 


'***«* *r * ' V» 


co-partners > 

7 By John E. Byrne 

v. Individually and as operating :V^p ( 3 : 
^'■7,;,Under the Name and Style of j ^ 7 . 

. j . Contractors - Pacific Naval-^7^4^ 


- 1 *:'? 7. V " v -* ‘vA»Basest 

(Corporate Seal)! AMERICAN DEEMING > 7 


■ >7 7 r ^ r#>*r vt COMPANY. •* 

v;.;>v By RussellS.Hariis j.l 

■Vii-V’. ^ 




•* 'H. *► ■ . * i**—I #* r .4<" \»^L_ *J A- M 

i. >j..> , *. 

*■ *. ‘ ■ .... ;•' 


V^xs vice-.rresiaem;- 77-77 7777 
By XJ\ 

ItsAssistant 


. ► . .4-'. , ■ ^ *r«- >7.* .* *■ 7 r * ■ ;.,i* - r • *.« ,s %; «■ v-J 

„: 7 , — -v -r w* . *•. N v , - •’-i Vs*.-;.* 

• ■* 1 -! ' *. . . • * • „ , " 1 ■< • .7 ■• .**>*■ w * f- " , »7 ; < ?.• :»; ' 

k 7'..'^7;ri7; T/; 7'^., 

*■ « «• »»•( ■ **, - 7 *"vu 7 ’ty.. p ’, ,. r ‘ 7* i\• •r , » y, v - "* .<< l *'. 1 /*** "* vyv*y 

"■ ’ - ‘-'‘."‘.t . 's’- v.-.V-v- VI.-7 

-. •*.; ■-■• • •.». >i <■'. *c*>•-•,, v;: v 'v« r-£•>“• . i .; : 
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Form C-l 


ExhibU3 


L rOrvVri/’ 


Contractors* 1 

PACIFIC NAVAL AIR BASES 

- - Vf . 

Contracts NOy-3550 and NOy-4173 
' Address Correspondence To 
P. 0. Box 857 
Oakland 4, California 

rr*" * . —j vr - 

* ' * • « • sj', 

Hawaiian Dredging Company, Ltd. 

Raymond Concrete Pile Company .,<? 

Tamer Constraction Company . t r 
Morrison-Knadsen Company, Inc. . n 
J. H. Pomeroy & Company, Inc. 

W. A^ Bechtd Co.' ; . : t L . > - 

Utah Contraction Company j ~ r r .-,; _ ■ 

Byrne Organization • ■ f, y* ■. ' •" 

•:? September 22, 1943 

• *4 ^r -. * } r» • * < * ' • 

*Jf*- .• ' . , • -i • . 

American Predging Company ;f fr ,7 
1419 Broadway ,y. : T . . 

Oakland, California ,, r ,-;T 






-'.OV- 


w **r • 


REFERENCE—OUR ORDER NO. 12796 (Chg. D); 
r Dredger Barge “MARSHALL C. HARRIS” 
Gentlemen: . '»■■** * il - 

The Dredge “MARSHALL C. HARRIS” has been trans- 
ferred by the American Dredging Company to the United 
States Go^rnmehf on I*ill of Sale, and is now the property 
of the United States Government ^ 

V The Charter is, therefore, modified by the attached mem- 
orandam of agreement dated the 18th day of September, 
1943, copy of which is attached hereto. v • - ■ -V; ’ " 
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All terms of this modification of Purchase Order 12796 
shall be in accordance with the terms of said agreement 
' Also attached is copy of Bill of Sale. iu;: v 

RH:ir !y\. .vi v'u ; - t,r *i Us# 

APPROVED FOR U. & GOVERNMENT :, x i i m* ri; 
By—For-Resident Officer-in-Charge icv ^ r-J. 

;{.• or jr.U'J . -■■■ </s/ LL. Johnson: rU 4 
CONTRACTORS PACIFIC NAVAL AIR BASES ' 
Contracts NOy 3550 and NOy 4173 .£* XX 

.;u 1 i: l.j'j ;)X' 0 %i.': '•**; U/s/JXIL Hayden 

:: r R. Hayden, Asst Proj. Mgr. 
sill .£ lUiUihii • For Purchasing Agent 
22 TO ALL TO WHOM THESE PRESENTS SHALL 
COME, GREETING: 

Know ye, that American Dredging Company, a corpo¬ 
ration, the sole , owner of the American dredger barge 
“Marshall C. Harris ,, of San Francisco, of the burden 
of 685.40 gross tons or thereabouts, for and in consider¬ 
ation of the sum of ten dollars ($10) lawful money of the 
United States of America to it in hand paid, before the 
sealing and delivery of these presents,, by the United 
States of America, the receipt whereof it does hereby 
acknowledge and is therewith folly satisfied contended,, and 
paid, have; bargained and sold^ and by, these' presents does 
bargain and selt .unto thej said Untied States of America 
the said American dredger, barge “Marshall CUHaijns^ 
(“as isl and “where isV),^together with hej;.gear^eqnip- 
ment and two swing anchors weighing, respectively,, eight 
and fifteen tons, and all other necessaries thereunto ap- 
pertaining and belonging: " 

To‘ Have and toPCold the said American dredger parge 
1 ( Marshall C. Harris ’ 7 and appurtenance thereunto belong? 
ing unto the ‘said. United StaWs of America to the sole 
and only proper use,. benefit, and l^hoof of the said United 
States . ^ America toiler :imd £^'’ K ^^|^d4lAmen^ 

Dredging Company, a corporation, has promised, covenant, 

.yu^noT) vjXifimifZ w Wv ».t in-nksu -mf 
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and agree, to find with the said United States of America 
to warrant and defend the title to said American dredger 
barge “Marshall C. Harris”, “as is” and “where is” 
and all the other beforementioned appurtenances against 
all and every person and persons whomsoever. 

In testimony whereof, the said American Dredging Com¬ 
pany has hereunto, by its officers thereunto duly author¬ 
ized, set its hand and seal this 10th day of September, 
1943 

AMERICAN DREDGING COMPANY, 
a corporation 

By /s/ Russell S. Harris 
Vice President 
By /s/ J. F. Corbett 
Asst Secretary 
(Corporate Seal) 

23 Filed Apr b 1950 Harry M. Hull, Clerk 

Exhibit 4 

TO WHOM IT MAY CONCERN: 

The undersigned were three of the four members of a 
Committee appointed to act for and in the place of the 
Hull Underwriters on the American Dredger Marshall C. 
Harris in connection with the claim upon the Hull Under¬ 
writers for damage to the Dredger when she sank in or 
near the Harbor of Honolulu, T. H. on April 2, 1943. 
The fourth member of the Committee is presently in 
Europe. 

The extent of the loss was in dispute and as the result 
of negotiations between the Committee, authorized by the 
interested underwriters, and the named assureds under the 
hull policies, a compromise settlement of the asserted 
against the underwriters was agreed upon on August 2, 
1943 and consummated. Under the compromise settlement 
the underwriters paid to American Dredging Company, 
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as requested by all the other named assureds, the sum of 
$450,000.00, and received from the assureds a complete 
release of all claims under the policies, an agreement that 
all hull policies were terminated as of April 2,1943, and a 
surrender and cancellation of the policies. 

The underwriters did not take or acquire title to, or any 
interest in, the said Dredger Marshall C. Harris, in con¬ 
nection with or as a result of the above-mentioned compro¬ 
mise settlement 

H. W. BROWNE 

Subscribed and sworn to before me this 20th day of 
June, 1949 

EVA L. NELSON 

NOTARY PUBLIC In and For the City and 
County of San Francisco, State of 
California. 

My Commission Expires October 3,1952. 

E. G. TAGGART 

Subscribed and sworn to before me this 20th day of 
June, 1949 

EVA L. NELSON 

NOTARY PUBLIC In and For the City and 
County of San Francisco, State of 
California. 

My Commission Expires October 3,1952. 

WILLIAM V. HALL 

Subscribed and sworn to before me this 20th day of 
June, 1949 

EVA L. NELSON 

NOTARY PUBLIC In and For the City and 
County of San Francisco, State of 
California. 

My Commission Expires October 3,1952. 
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24 Filed Apr 6 1950 Harry M. Hull, Clerk 

Exhibit 5 , . , 

COPY -- 

UNITED STATES MARITIME COMMISSION 
AIR MATE 

REGISTERED July 1,1949 

American Dredging Company 
Route 1, P. O. Box 562 
Pittsburg, California. 

Subject: Dredge MARSHALL C. HARRIS 

(YM-25) 

Gentlemen: , , 

The status of the MARSHALL C. HARRIS has not as 
yet been fully determined in so far as Public Law 305, 
78th Congress, is concerned. In the meantime, however, 
you are requested to advise us by return mail whether 
you continue to be interested in acquiring the dredge. 

If you are NOT interested in acquiring the dredge, 
please notify us by return mail, sending a copy of your 
letter to Mr. L. C. Fleming, Pacific Coast Director, TJ. S. 
Maritime Commission, 180 New Montgomery Street, San 
Francisco, California. 

If you are interested in acquiring the dredge, you are 
requested to contact'Mr. Fleming at the address shown. 
Mr. Fleming will arrange to have a surveyor meet your 
representative at Long Beach, for the purpose of con¬ 
ducting a joint inspection, after which you are requested 
to advise us as to the amount you would be willing to pay 
the Government to acquire title to the dredge. 

This letter is not to be construed as a notification that 
the MARSHALL C. HARRIS is available for return to 
you under the provisions of Public Law 305, 78th Con¬ 
gress. Pending final determination of the status of the 
dredge in relation to Public Law 305, no such notification 
can be issued. However, if you are interested in acquiring 
the dredge, to have a survey made now will facilitate mat- 
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ters in the event it is determined that the dredge is subject 
to the provisions of Public Law 305. 

Very truly yours, 

/s/ J. L. Pimper 
J. L. PIMPER 
Chief 

Division of Vessel Disposal. 

25 Filed Apr 5 1950 Harry M. Hull, Clerk 

Exhibit 6 
COPY 


AMERICAN DREDGING COMPANY 

July 8,1949 

J. L. Pimper, Chief 
Division of Vessel Disposal 
United States Maritime Commission 
Washington, D. C. 

Be: Dredge MARSHALL C. HABBIS 
(YM-25) ' •*' 

Dear Sir: ' 

„ In answer to your letter of July 1, 1949, we again con¬ 
firm that we are definitely interested in acquiring the 
dredge Marshall C. Harris. 

Harry Gast, 10541 Blythe Avenue, Los Angeles, Cali¬ 
fornia (telephone Vermont 8-4385) will represent us in the 
joint inspection of the dredge at Long Beach with your 

* * ' f ' - > •: . ' 1 *) ’ . j' • “* «. - ' Lj X * • » ‘ * < ' - s J 

surveyor. \ ....... r , ; 

We are forwarding a copy of this letetr to Mr. L. C. 
Fleming, Pacific Coast Director, United States Maritime 
Commission, 180 New Montgomery Street, San Francisco, 
‘California. ^ ; 0 

We will contact Mr. Fleming immediately. * 

“ ;i: -'Very truly yours, c * ; ,r % rBr 

AMERICAN DREDGING COMPANY 


,: T 1 xsy. 


By RUSSELL S. HARRIS 


RSHanh 


u J 
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26 Filed Apr 5 1950 Harry M. Hull, Clerk 

Exhibit 7 

AIR MAIL DEC 22 1949 

American Dredging Company 

Route 1, P. 0. Box 562 

Pittsburg, California 

Gentlemen: 

Subject: MARSHALL C. HARRIS (Dredge) 

Navy designation: YM-25 
Location: 

Long Beach, Calif. 

This letter has reference to previous correspondence 
with you relative to the Dredge MARSHALL C. HARRIS, 
and to numerous conferences attended by your attorneys, 
the Chief of our Division of Vessel Disposal, the Solicitor 
of our Bureau of Law and members of his staff, concern¬ 
ing the status of the dredge. The conferences were for 
the purpose of discussing whether or not the MARSHALL 
C. HARRIS, which you owned at the time she was sunk 
in Pearl Harbor on or about April 2, 1943, under the cir¬ 
cumstances of her subsequent acquisition and rehabilitation 
by the Navy, came within the purview of Public Law 305, 
78th Congress. 

The Solicitor of our Bureau of Law has now advised 
that after a thorough study of all the documents and data 
which were submitted relating to the MARSHALL C. 
HARRIS from the time t>f her charter by you on June 7, 
1941, to “Contractors,” Pacific Naval Air Bases, until her 
acquisition by the Navy following her sinking on or about 
April 2,1943, in Pearl Harbor, and her subsequent rehabili¬ 
tation by that Department, he is of the opinion that the 
provisions of Public Law 305 do not apply to this vessel 
and that you are not therefore entitled to reacquire the 
vessel under its provisions. 

The Department of the Navy has been notified that the 
MARSHALL C. HARRIS does not come within the pur- 
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view of Public Law 305, 78th Congress, and that any fur¬ 
ther action with regard to the vessel will be the responsi¬ 
bility of that Department. Our letter included a request 
that in the event it is decided to offer the dredge for sale 
to the public, that a notification be sent to you. 

Very truly yours, 

(Signed) Wm. U. Kirsch 
for (Stamped) Charles D. Marshall 

Charles D. Marshall 
General Manager 

Copy to— 

Hudson, Creyke, Kirks & Lipscomb 
444 Washington Building 
Washington 5, D. C. 

27 Filed Apr 5 1950 Harry M. Hull, Clerk 

Exhibit 8 

January 16,1950 
Mr. Charles D. Marshall 
General Manager 
U. S. Maritime Commission 
Washington 25, D. C. 

Re: Marshall C. Harris (Dredge), Navy designation: 

YM-25; location: Long Beach, California. 

Dear Sir: 

As attorneys for the American Dredging Company, we 
are writing to protest your decision of December 22, 
1949, ruling that the provisions of Public Law 305, 78th 
Congress, do not apply to the disposition of the Marshall 
C. Harris and indicating that cognizance of the dredge 
is being transferred back to the Navy Department We 
hereby request reconsideration of this decision. 

We are informed that the primary basis of the decision 
of the Soliictor of your Bureau of Law was the fact that 
the sale of the dredge Marshall C. Harris to the United 
States Government occurred after the dredge was sunk 
and before it had been salvaged. We have definite proof 
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the determination that salvage operations should proceed 
under the terms of the insurance policies. > t 

3. The Navy proceeded as above. 

4. In the final agreement with the Navy and the Under¬ 
writers the cost of salvage was a definite consideration. 

5. To the best of my knowledge and belief the salvage 
of the dredge “Marshall C. Harris” was nearing com¬ 
pletion before the final terms of the agreement dated Sep¬ 
tember 10, 1943, between the Navy, the Underwriters, and 
the American Dredging Co., were agreed upon. 

January 28,1950 ' l 

/s/ Bussell S. Harris 

Oakland, California 

Subscribed and sworn to before me this 

30th day of January, 1950. 

/s/ E. Mellencamp (SEAL) 

Notary Public in and for the 
County of Alameda, State of California 
Commission Expires Sept. 12,1952. 


30 Filed Apr 5 1950 Harry M. Hull, Clerk 

Exhibit 11 , 

UNITED STATES MARITIME COMMISSION 

WASHINGTON 

Mar 21950 

Minor Hudson, Esq. 

Hudson, Creyke & Lipscomb 
444 Washington Building, .. 

Washington 5, D. C. j r 

Dear Mr. Hudson: , 

Subject: MARSHALL C. HARRIS 

Navy designation: YM-25 „ . .. 

Location: Long Beach, Calif. 

Re:, American Dredging Company -.. 
f l I' Pittsburg, California 
This is to advise you that subsequent to the receipt of 
your , letter of .January 31, 1950, we have been in coxur 


u--. 


• ) 


•tv. 


»• l V- -t'. 
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mnnication with the Department of the Navy with a 
view to obtaining any additional data which might have 
bearing on the status of the MARSHALL C. HARRIS, 
including the information which you stated in your letter 
was on file with the Bureau of Yards and Docks. 

The case has been reviewed by our Bureau of Law with 
careful consideration given to the additional information 
that was obtained from the Navy. s It has now advised us 
that the additional information which was obtained from 
the Department of the Navy relative to the case included 
no facts which would justify the conclusion that the dredge 
is subject to the provisions of Public Law 305, 78th Con¬ 
gress. Under the circumstances the notification to this 
effect which was sent to your client, American Dredging 
Company, under date of December 22, 1949, is confirmed. 
A copy of the notification to the American Dredging 
Company was sent to you by letter of the same date. 

The Department of Navy has been notified that the 
MARSHALL C. HARRIS is not subject to the provisions 
of Public Law 305, 78th Congress. Our notification in¬ 
cluded the request that in the event the dredge is offered 
for sale to the public, the announcement of her availability 
be sent to the American Dredging Company. 

. Sincerely yours, - , 

/s/ Charles D. Marshall 1 
Charles D. Marshall 
General Manager 

• 1 f , * V « * ■* 

. «^ J- - » . • . .. I 

31 Filed Apr 5 1950 Harry M. Hull, Cleric 

' /*’ Exhibit 12 ' ' " 

[Public Law 305 - 78th Congress] 

[Chapter 199 - 2d Session] 

. L [EL R. 3261] 

. ..... AN ACT 

To amend the Act of April 29,1943, to authorize the return 
to private ownership of Great Lakes vessels and ves- 
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sels of one thousand gross tons or less and for other 
purposes. 

Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America m Congress assem¬ 
bled, That the Act entitled “An Act to authorize the return 
to private ownership of certain vessels formerly used or 
suitable for use in the fisheries or industries related there¬ 
to”, approved April 29, 1943 (Public Law 44, Seventy- 
eighth Congress; 57 Stat 69), is amended to read as fol¬ 
lows: “That any vessel formerly used or suitable for 
use in the fisheries or industries related thereto, any ves¬ 
sel of one thousand gross tons (determined in accordance 
with the provisions of section 77 of title 46 of the United 
States Code) or less, and any vessel employed on the 
Great Lakes during the year preceding its acquisition by 
the United States, the title to which has been or may here¬ 
after be acquired by the United States through purchase 
or requisition except any vessel seventeen years of age or 
older traded in under the provisions of section 510, Mer¬ 
chant Marine Act, 1936, as amended, or any other pro¬ 
vision of law may be returned to private ownership in 
accordance with the provisions of this Act 

“Sec. 2. Every such vessel shall, upon determination 
by the department or agency having possession thereof 
that the vessel is no longer needed or can be spared by 
such department or agency without detriment to its service, 
be made available to the Administrator of the War Ship¬ 
ping Administration (hereinafter referred to as the Ad¬ 
ministrator), who shall notify the owner from whom such 
vessel was purchased or requisitioned that the vessel may 
be returned to such owner upon repayment to the United 
States of the compensation paid therefor less such allow¬ 
ances as the Administrator may deem reasonable (1) to 
cover the cost of such reconditioning as the Administrator, 
after consultation with the owner deems necessary to re¬ 
store the vessel to condition and utility at least as good 
as when acquired by the United States (ordinary wear and 
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tear excepted), and (2) to compensate snch owner for the 
nse of the vessel by the United States, and upon compliance 
with such other terms and conditions as the Administrator 
may prescribe. The determination of such allowances by 
the Administrator shall be final notwithstanding any other 
provision of law. 

“Sec. 3. If any such owner to whom compensation has 
been paid or a tender of compensation has been made shall 
fail, within a reasonable time after notice (which time shall 
be specified in the notice but may be extended by the 
Administrator) to make arrangements satisfactory to the 
Administrator for such return of the vessel or shall ex¬ 
pressly waive the right thereto, the Administrator may 
advertise the vessel for sale upon competitive sealed bids 
subject to such terms and conditions as the Administrator 
may prescribe, including in the case of any vessel used 
in the commercial fisheries or industries related thereto 
immediately prior to the acquisition of such vessel by the 
United States, a requirement that the vessel will not be 
used for a period of two years from date of sale, other 
than in the commercial fisheries or industries related 
thereto: Provided^ however, That the Administrator may 
reject any bid which does not equal the purchase price or 
compensation paid or payable by the United States for 
f such vessel less a reasonable allowance to cover the cost 
of reconditioning as hereinabove defined. 

“Sec. 4. The Administrator may withhold from the> 
funds received for the return or sale of any such vessel 
the expenses incurred by him in such return or sale, and 
shall pay over the baalnce of such receipts to the depart¬ 
ment or agency by which such vessel was made available.” 

Approved May 18,1944. 

k L * 
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32 Filed Apr 5 1950 Harry M. Hull, Clerk 

Motion for Preliminary Injv/nction 

Plaintiff, American Dredging Company, moves the Court 
for a preliminary injunction in the above cause, enjoining 
the defendants and each of them, their agents, servants 
and employees, attorneys and all persons in active con¬ 
cert or participation with them, pending the final hear¬ 
ing and determination of this cause, from disposing of, 
selling, scrapping or divesting the United States from title 
of the dredger barge MAESHALL C. HARRIS. For 
grounds, plaintiff says: 

1. Unless restrained, the defendant Francis P. Mat¬ 
thews will advertise and/or otherwise proceed with and 
make a sale of the vessel MARSHALL C. HARRIS. 

2. Immediate, permanent and irreparable injury, loss 
and damage will result to plaintiff by reason of plain¬ 
tiff’s being denied the right to reacquire the said vessel 
under the provisions of Public Law 305, 78th Congress, as 
more particularly set out in the complaint filed herein. 

3. If defendant Francis P. Matthews or any other 
branch or agency of the Government disposes of the said 
vessel or divests title thereof from the United States, any 
judgment which this court may later render or final de¬ 
termination of this cause will be ineffective. 

4. If this preliminary injunction be granted, the in¬ 
jury, if any, to defendants herein, if final judgment be 
in their favor, will be inconsiderable and will be ade¬ 
quately indemnified by bond. 

HUDSON, CREYKE & LIPSCOMB 
By /s/ Geoffrey Creyke, Jr. 

Geoffrey Creyke, Jr. 

Attorneys for Plaintiff 
444 Washington Building 
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33 Filed Apr 11 1950 Harry M. Hall, Clerk 

Motion to Dismiss 

Come now the defendants and by their attorney, the 
United States Attorney, move this Honorable Coart to 
dismiss the complaint, hereinbefore filed, for the reason 
that this Coart is withont jurisdiction over the subject 
matter. 

/s/ George Morris Fay 

GEORGE MORRIS FAY 
United States Attorney 
/s/ Ross O’Donoghue 

ROSS O’DONOGHUE 
Assistant United States 
Attorney 


34 Filed May 16 1950 Harry M. Hall, Clerk 

Order 

This case having come on to be heard upon defendants’ 
Motion to Dismiss and it appearing to the Court that this 
is in fact a suit against the United States, which has not 
consented to be sued, it is by the Court this 16th day. of 
May, 1950, 

ORDERED that the complaint be and it is hereby dis¬ 
missed. 

/s/ Edward M. Curran 
Judge 

• • • • 

35 Filed Jan 8 1950 Harry M. Hull, Clerk 

Notice of Appeal 

To the United States Court of Appeals 
for the District of Columbia Circuit 

Notice is hereby given that American Dredging Com¬ 
pany, a corporation, plaintiff above named, hereby appeals 


to the United States Court of Appeals for the District 
of Columbia Circuit from the order dismissing its com¬ 
plaint filed herein, entered in this action on the 16th day 
of May, 1950. 

HUDSON, CREYKE & LIPSCOMB 
/s/ Geoffrey Creyke, Jr. 

Geoffrey Creyke, Jr. 

Attorneys for Appellant American 
Dredging Company 

444 Washington Building 
Washington, D. C. 
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QUESTION PRESENTED 

Whether a suit may be maintained to compel Govern¬ 
ment officials to convey a naval vessel to a party, as 
allegedly required by law, when title to and possession of 
the vessel is concededly in the United States, which has not 
been made a party and which has not consented to be sued. 


(i) 





• • 


® ont^ifk «o to to H 















©ntteb states Court of Appeals! 

FOB THE DISTRICT OF COLUMBIA. CIRCUIT 


No. 10,723 

American Dredging Company, appellant 

v . 


Major General Philip B. Fleming, Individually and as 
Chairman of the United States Maritime Commission, 
et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


counterstatement of the case 

This is a suit against certain persons who formerly con¬ 
stituted the United States Maritime Commission to compel 
them to turn over to appellants a dredger barge known as 
the “Marshall C. Harris. ,, (9 A) The Secretary of the 
Navy is also named a defendant to restrain him from trans¬ 
ferring the vessel while the suit is pending. (3 A) While 
this barge was being operated under a charter from the 
owner, the appellant here, to a group in a joint venture 
performing work under contract with the United States 
Navy, it was sunk on April 2,1943 in Honolulu harbor. (4 A) 
The barge was insured against marine risks in the amount 
of $600,000 and after sinking, the appellant tendered an 
abandonment of the vessel to the underwriters. (5 A) 


(l) 
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This offer was not immediately acted npon hnt considerable 
negotiations followed. (5 A, 24 A) The hnlk was a menace 
to navigation in one of the most important harbors in the 
Pacific at a time when a full-scale naval war was being 
waged by the United States. (4 A) The Navy, without 
waiting for the outcome of the negotiations undertook to 
raise the vessel and to tow it to dry dock. (5 A) The 
negotiations ultimately resulted in an agreement between 
appellant and the underwriters under which appellants 
paid $450,000 in full settlement of all claims and the appel¬ 
lant agreed to convey title to the United States of America 
' (16 A ff.) The United States was not a party to this agree¬ 
ment (20-21 A). 

Pursuant to this agreement, the appellant executed a 
1 “Bill of Sale” to the United States, conveying title to the 
United States, and agreeing to warrant and defend the title 
to said vessel and the consideration recited therefor was the 
! ‘ nominal sum of $10.00. (23-24 A) The Navy subsequently 
purchased from appellant the auxiliary plant and equipment 
for $90,000. (5 A) The vessel was refloated, rebuilt, and 
reconditioned by the Navy at considerable cost. (5 A) It 
was then towed to Guam where it was used until the end of 
1948. (5-6 A) It was declared surplus by the Navy Depart¬ 
ment in April, 1949 and was turned over to the U. S. Mari¬ 
time Commission for disposition. (6 A) The appellant 
represented to the Maritime Commission and maintained 
in this suit that the vessel should be returned to it under 
the provisions of Public Law 305 of the 78th Congress, which 
provides in effect that vessels of less than a thousand gross 
tons “acquired by the United States through purchase or 
requisition upon a determination that it is surplus may be 
returned to the former owner upon repayment to the United 
States of the compensation paid therefor less such amount 
as may be necessary to restore the vessel to a condition at 
least as good as when acquired by the United States and 
to compensate the owner for the use of the vessel by the 
United States.” (33-35 A) Thus, appellant, which has 
already been fully compensated for the loss of said vessel 
by the insurance underwriters, now seeks to reacquire it 
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from the United States upon the payment of $10.00, to 
receive also the cost of reconditioning it and to receive, in 
addition, compensation for its use while the Navy was re¬ 
floating, rebuilding, and using it. 

SUMMARY OP ARGUMENT 

The complaint seeks to compel officers of the United States 
Maritime Commission to return to the appellant a vessel 
formerly belonging to it, which now belongs to and is in 
the possession of the United States pursuant to a con¬ 
veyance by the appellant to the United States. The suit 
thus seeks to compel Government agents to dispose of 
Government property. It is, therefore, a suit against the 
United States without its consent and was properly dis¬ 
missed by the District Court. 

1 ARGUMENT 

This suit involves property of the United States, although 
it is not made a party. Therefore, it is a suit against the 
United States to which it has not consented. There is no 
question but that the dredger barge “The Marshall C. 
Harris” is the property of the United States of America. 
The appellant recognized this in its complaint, as for ex¬ 
ample, in Paragraph 17 thereof where it states that on 
“September 10,1043, ... the United States accepted a 
transfer of ownership with general warranty of title from 
American Dredging Company.” (8 A) Annexed to the 
complaint as Exhibit 3 is a so-called bill of sale from the 
American Dredging Company, to which is affixed its corpo¬ 
rate seal and which is signed by the vice-president and 
assistant secretary of the corporation, whereby title is con¬ 
veyed to the United States by the following words of con¬ 
veyance : 

“To Have and to Hold the said American dredger 
barge ‘Marshall C. Harris* and appurtenance thereunto 
belonging unto the said United States of America to 
the sole and only proper use, benefit, and behoof of the 
said United States of America forever: and it, the said 
American Dredging Company, a corporation, has 
promised, covenant, and agree, to and with the said 
United States of America to warrant and defend the 
title to said American dredger barge ‘Marshall C. 
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Harris 7 , ‘as is 7 and ‘where is 7 and all the other before- 
mentioned appurtenances against all and every person 
and persons whomsoever. 77 (23-24A). 

The suit filed in the District Conrt asks that the defend¬ 
ants “be ordered, compelled and required . . . to return 
to this plaintiff under the terms of said law the said vessel 
Maeshall, C. Harris . 7 7 (9 A) This is the prayer for relief 
and not as suggested in appellant’s brief: 

“There is no endeavor here to deprive the sovereign 
behind its back of its property by proceeding against 
its agents, as has been argued in many of the other 
cases. Appellant asks for no property; it asks only 
for a notice. 77 (Br. 14). 

Manifestly, appellant asked the Court to compel appellees 
to turn over to it property of the United States without 
naming the United States as a defendant. This suit is thus 
a classic example of a suit against the United States to 
which it has not consented. It is less complicated than 
almost any other such suit that has been decided by the Su¬ 
preme Court. It is considerably less complicated and diffi¬ 
cult than the most important recent case on this sub je jet, 
which immediately suggests itself when a question of the 
present kind is raised, namely, Larson v. Domestic and 
Foreign Commerce Corporation , 337 U. S. 682. That was a 
suit to compel the War Assets Administrator to deliver to 
the plaintiff certain coal which was being disposed of as 
surplus. The complaint alleged, and this Court attached 
considerable importance to the allegation, that title had 
passed from the United States to the plaintiff. Domestic 
and Foreign Commerce Corporation v. Littlejohn , 83 U. S. 
App. D. C. 13,165 F. 2d 235. Therefore, this Court adopted 
the view that the complaint stated a good cause of action 
because it alleged that property of the plaintiff was being 
interfered with by agents of the United States without 
authority and unconstitutionally. There can be no doubt 
that if the complaint had admitted the title to the property 
was in the United States, this Court would have had no 
hesitation in holding that it was a suit against the sovereign. 
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The Supreme Court went further than this Court was will¬ 
ing to go and held that even where it was contended that 
title to property was in the plaintiff, the suit might, never¬ 
theless, be one against the United States. Throughout the 
opinion of Mr. Chief Justice Vinson, it is apparent that any 
suit affecting property of the United States is a suit against 
it. For example, at page 688, the Court remarked: 

“In each such ease the question is directly posed as 
to whether, by obtaining relief against the officer, relief 
will not, in effect, be obtained against the sovereign. 
For the sovereign can act only through agents and, 
when an agent’s actions are restrained, the sovereign 
itself may, through him, be restrained. • • • • It 
arises whenever suit is brought against an officer of the 
sovereign in which the relief sought from him is not 
compensation for an alleged wrong but, rather, the 
prevention or discontinuance, in rem, of the wrong. 
In each such case the compulsion, which the court is 
asked to impose, may be compulsion against the 
sovereign, although nominally directed against the in¬ 
dividual officer. If it is, then the suit is barred, not 
because it is a suit against an officer of the Government, 
but because it is, in substance, a suit against the Gov¬ 
ernment over which the court, in the absence of consent, 
has no jurisdiction.” 

And again in Footnote 11 on page 691: 

“Of course, a suit may fail, as one against the 
sovereign, even if it is claimed that the officer being sued 
has acted unconstitutionally or beyond his statutory 
powers, if the relief requested cannot be granted by 
merely ordering the cessation of the conduct com¬ 
plained of but will require affirmative action by the 
sovereign or the disposition of unquestionably sover¬ 
eign property. North Carolina v. Temple, 134 U. S. 22 
(1890).” 

This is very much the case here, for although the com¬ 
plaint alleges that appellees have acted beyond their statu¬ 
tory powers, what it seeks is “the disposition of unquestion¬ 
ably sovereign property.” The Court in the Larson case 
reviewed all the pertinent Supreme Court cases on the sub- 
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ject, including the one most nearly identical -with the instant 
case, Goldberg v. Daniels, 231U. S. 218, (1913). Mr. Chief 
Justice Vinson summarized that case as follows at page 700: 

“Opposed to the rationale of the GoUra opinion is 0 
the decision, by Mr. Justice Holmes, in Goldberg v. 
Darnels, 231 U. S. 218 (1913). There as here, the ques¬ 
tion concerned the effect of a claimed sale of Govern¬ 
ment surplus property. The plaintiff submitted a 
sealed bid for a surplus war vessel, accompanied in that 
case by a certified check as payment in advance. When 
the bids were opened his was the highest. The Secre¬ 
tary of the Navy, however, determined not to accept 
the bid and refused to deliver the vessel. The plaintiff 
brought mandamus. He alleged that the sale was com¬ 
plete when the bids were opened and that the ownership 
of the vessel was therefore in him, and he asked that 
the Secretary be compelled to deliver it. The lower 
courts examined the details of the transaction and con¬ 
cluded that the sale was not complete until the Secre¬ 
tary announced his acceptance of the bid. On appeal 
here, it was expressly held that it was not necessary to 
decide whether the lower courts were correct. The suit 
must fail as one against the United States, the Court 
said, whether or not the sale was complete. In so hold¬ 
ing the Court said, in effect, that the question of title 
was immaterial to the court’s jurisdiction. Wrongful 
the Secretary’s conduct might be, but a suit to relieve 
the wrong by obtaining the vessel would interfere with 
the sovereign behind its back and hence must fail.” 

The Supreme Court reviewed as well the case of Goltra 
v. Weeks, 271U. S. 536 (1926). That case might give appel¬ 
lants here some consolation for it is in apparent disagree¬ 
ment with the principle urged by the appellees here; that, 
whenever a suit would affect property of the United States, 
it is a suit against the United States. For there, the Su¬ 
preme Court held that an attempt by certain officers to 
recover some barges that were the property of the United 
States, as they believed they were entitled to do under the 
lease, was illegal and the officers were restrained from tak¬ 
ing such action. For this reason, appellant quotes exten¬ 
sively from Goltra v. Weeks at pages 7 and 9 of its brief, 
apparently overlooking the fact that in the Larson case, the 
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Supreme Court decisively rejected the doctrine of that case 
and adopted that of the Goldberg case, saying at page 701: 

“Since we must therefore resolve the conflict in 
doctrine we adhere to the rule applied in the Goldberg 
case and to the principle which has been frequently re¬ 
peated by this Court, both before and after the GoUra 
case • • V’ 

Appellant relies also on Land v. Dollar, 330 U. S. 731 
(1947), but even the language quoted (Br. 7) makes it clear 
that where title is unquestionably in the United States, the 
suit may not be maintained. Appellant quotes language of 
the Supreme Court from page 738 which includes the state¬ 
ment that: “If ownership of the shares is in the United 
States, suit to recover them would of course be a suit against 
the United States.’* . , 

The case of Philadelphia Company v. Stimson, 223 U. S. 
605, on which appellant relies, also makes it clear that were 
the suit is one involving property of the United States 
rather than the property of the plaintiff, the suit could not 
be maintained. This was pointed out by the Court in the 
Larson case in its quotatoin from the Stimson case in 
Footnote 23 on page 700, saying: 

“The Court in the Stimson case said, 223 U. S. at 
page 622: ( While the complainant’s title lay at the 
foundation of the suit, and it would be necessary for the 
complainant to prove it, if denied, still if its title to the 
lands under water were established or admitted to be 
as alleged, the question would remain whether the de¬ 
fendant in imposing restrictions upon the use of the 
property was acting by virtue of authority validly con¬ 
ferred by a general act of Congress. This was the prin¬ 
cipal question which the complainant sought to have 
determined.’ ” (Emphasis Supplied). 


Although Mr. Justice Frankfurter dissented in the Larson 
case, (in which dissent he was joined by Mr. Justice Jack- 
son) it is clear that the dissent is predicated on other 
grounds. Justice Frankfurter said at page 725: 


'“Of course where the United States is the owner in 


possession of property a court cannot interfere without 
the Government’s consent.’* ^^ V ' : ! - V - M 
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In an appendix to his opinion, Justice Frankfurter tabu¬ 
lates the cases involving the question of sovereign immu nity 
under various headings. Among those “Cases In Which 
Jurisdiction Was Found Wanting” were cases where: 

“Plaintiff sought interest in property which con- 
cededly belonged to the Government, or demanded relief 
calling for an assertion of what was unquestionably 
official authority. 

“Governor of Georgia v. Madrazo, 1 Pet. 110 (1828); 
Louisiana v. Jumel, 107 U. S. 711; Cunningham v. Macon 
<S> Brunswick R. Co., 109 U. S. 446; Hagood v. Southern, 
117 U. S. 52; Christian v. Atlantic & N. C. R. Co., 133 
TJ. S. 233; North Carolina v. Temple, 134 U. S. 22; New 
York Guaranty <& Indemnity Co. v. Steele, 134 U. S. 
230; Belknap v. Schild, 161 TJ. S. 10; Oregon v. Hitch¬ 
cock, 202 U. S. 60; Louisiana v. Garfield, 211 U. S. 70; 
Murray v. Wilson Co., 213 U. S. 151; Hopkins v. Clem- 
son Agricultural College, 221 U. S. 636; Goldberg v. 
Daniels, 231 TJ. S. 218; Louisiana v. McAdoo, 234 U. S. 
627; Lankford v. Platte Iron Works, 235 TJ. S. 461; 
Wells v. Roper, 246 U. S. 335; Morrison v. Work, 266 
TJ. S. 481; Minnesota v. United Stales, 305 TJ. S. 382.” 

No single case is mentioned by Justice Frankfurter in his 
learned tabulation where title was in the United States 
which was not held to be a suit against the United States. 
An examination of each of the cases cited by Justice Frank¬ 
furter shows that wherever the plaintiffs sought an interest 
in property which belonged to the United States, the Su¬ 
preme Court determined that there was no jurisdiction to 
entertain such a suit since it was against the sovereign with¬ 
out its consent. 



